Annex 12a/15th MC/13-10-2017

TO THE MINISTERIAL COUNCIL OF THE ENERGY COMMUNITY
represented by the Presidency and the Vice-Presidency of the Energy Community

REASONED REQUEST
in Case ECS-11/14
Submitted pursuant to Article 90 of the Treaty establishing the Energy Community (“the Treaty”)
and Articles 15 and 29 of Procedural Act No. 2015/04/MC-EnC of the Ministerial Council of the
Energy Community of 16 October 2015 on the Rules of Procedure for Dispute Settlement under
the Treaty,1 the

SECRETARIAT OF THE ENERGY COMMUNITY
against

THE REPUBLIC OF SERBIA
seeking a Decision from the Ministerial Council that
by the Commission for State Aid Control either not assessing or incorrectly assessing the
compatibility of certain State aid measures, the Republic of Serbia has failed to comply with
its obligations under the Energy Community Treaty, in particular Articles 18 and 19 thereof.
The Secretariat of the Energy Community has the honour of submitting the following Reasoned
Request to the Ministerial Council.

I. Relevant Facts
1.

The electricity sector of the Republic of Serbia

(1)

The Serbian electricity market is dominated by the state-owned public companies
Elektroprivreda Srbije (EPS) and Elektromreza Srbije (EMS). EPS is a public enterprise,
established in 2005 by the Decision on the establishment of the public enterprise for
generation, distribution and trade of electricity,2 adopted by the Government of the Republic of
Serbia in accordance with the Energy Law.3 The vertically integrated undertaking performs
generation, distribution and supply activities.

(2)

The mine RB Kolubara Lazarevac forms part of EPS, producing 75% of all lignite in Serbia,
94% of which is used for the generation of electricity by several thermal power plants. The
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lignite coming from the Kolubara Mining Basin is used for the production of about 52% of the
total electricity generation in Serbia. Kolubara Mining Basin is composed of several mines:
Polje B, Polje C, Polje D, Tamnava West and Veliki Crljeni.
(3)

Thermal Power Plant Kolubara A, located at the edge of the Kolubara Mining Basin, also forms
part of EPS and generates electricity using the lignite mined in the Kolubara Mining Basin.

(4)

In 1983, EPS decided to build another coal-fired power plant, Kolubara B, for combined
generation of electricity and heat for the heating system of Belgrade. Shortly after the start of
the construction works, the project was suspended in 1992 due to the lack of financial
resources. At that point, only 40% of the facility had been built. As a consequence, the initial
plan was revised so that the facility would supply heat to Belgrade through a condensation
system.

(5)

In June 2011, EPS and Italy's Edison SpA signed an agreement to jointly develop Kolubara B,
with financial assistance from the European Bank for Reconstruction and Development
(EBRD). However, in 2013, the EBRD announced that it would not support the construction of
Kolubara B because of the delays in the development of the project and because the project
was not compliant with the new energy and climate strategy of the EBRD.

2.

The State aid enforcement system in the Republic of Serbia

(6)

State aid in Serbia is governed by the Law on State Aid Control adopted in 2009 (hereinafter
“the Law”).4 The Law prohibits State aid which distorts or threatens to distort competition on
the market. Under this Law, generally, State aid is not allowed. However, there are certain
exceptions under which State aid is admissible.

(7)

The aim of the Law is, as stipulated in its Article 1, to ensure compliance with the obligations
of the Republic of Serbia related to international agreements that contain provisions on State
aid. The Law defines State aid as “any actual or potential public expenditure or realised
decrease in public revenue which confers to state aid beneficiary a more favourable market
position in respect to the competitors and as a result causes or threatens to cause distortion
of the market competition.”5 The Law does not contain any provision on the exemption of public
undertakings from the application of State aid rules. It also applies to providers of services of
general economic interest (SGEI).

(8)

The body in charge of the enforcement of the Law in Serbia is the Commission for State Aid
Control (hereinafter “the Commission”), established by a governmental decision in 2009.6 The
Commission is assisted by a Department of State Aid established within the Ministry of
Finance.

(9)

According to Article 11 of the Law, any State aid needs to be notified to the Commission before
granting. The Commission then performs an ex ante control and has to decide within 60 days
(as of receipt of the complete notification) whether to allow the notified aid or not. Until such a
decision is taken by the Commission, the notified aid cannot be granted (“standstill clause”).
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(10) With the purpose of adopting more detailed rules for State aid granting and for assessing
whether a notified or granted aid measure is allowed, the government of the Republic of Serbia
adopted the Regulation on Rules for State Aid Granting (hereinafter “the Regulation”), which
entered into force in March 2010.7 The Regulation provides detailed rules for the assessment
of different categories of State aid (regional, horizontal, sectoral, de minimis State aid, and
State aid for providing SGEI). It contains special rules for aid with environmental and energy
efficiency purposes under the rules for horizontal State aid, and special provisions on aid in
the coal mining industry under the rules for sectoral State aid. Article 97a of the Regulation
prescribes conditions under which aid granted for SGEI falls outside the scope of the Law
because it is considered compensation for providing SGEI, as laid out in Commission Decision
2012/21/EU of 20 December 2011 on the application of Article 106(2) of the Treaty on the
Functioning of the European Union to State aid in the form of public service compensation
granted to certain undertakings entrusted with the operation of services of general economic
interest.8 Finally, the Regulation contains rules for the assessment of “specific instruments” for
granting State aid, such as state guarantees.

II. Relevant Energy Community Law
(11) Energy Community law is defined in Article 1 of the Dispute Settlement Procedures as “a
Treaty obligation or […] a Decision or Procedural Act addressed to [a Party].”
(12) A violation of Energy Community law occurs if “[a] Party fails to comply with its obligations
under the Treaty if any of these measures (actions or omissions) are incompatible with a
provision or a principle of Energy Community law.”9
(13) Article 6 of the Treaty reads:
The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment of
the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the attainment
of the objectives of the Treaty.

(14) Article 18 of the Treaty reads:
1. The following shall be incompatible with the proper functioning of the Treaty, insofar as they may
affect trade of Network Energy between the Contracting Parties:
[…]
(c) any public aid which distorts or threatens to distort competition by favouring certain undertakings or
certain energy resources.
2. Any practices contrary to this Article shall be assessed on the basis of criteria arising from the
application of the rules of Articles 81, 82 and 87 of the Treaty establishing the European
Community (attached in Annex III).
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(15) Article 19 of the Treaty reads:
With regard to public undertakings and undertakings to which special or exclusive rights have been
granted, each Contracting Party shall ensure that as from 6 months following the date of entry force of
this Treaty, the principles of the Treaty establishing the European Community, in particular Article 86
(1) and (2) thereof (attached in Annex III), are upheld.

(16) Article 94 of the Treaty reads:
The institutions shall interpret any term or other concept used in this Treaty that is derived from
European Community law in conformity with the case law of the Court of Justice or the Court of First
Instance of the European Communities. Where no interpretation from those Courts is available, the
Ministerial Council shall give guidance in interpreting this Treaty. It may delegate that task to the
Permanent High Level Group. Such guidance shall not prejudge any interpretation of the acquis
communautaire by the Court of Justice or the Court of First Instance at a later stage.

(17) Article 103 of the Treaty reads:
Any obligations under an agreement between the European Community and its Member States on the
one hand, and a Contracting Party on the other hand shall not be affected by this Treaty. Any
commitment taken in the context of negotiations for accession to the European Union shall not be
affected by this Treaty.

(18) Article 86(1) and (2) of the EC Treaty (currently Article 106(1) TFEU) as attached in Annex III
of the Treaty reads:
1. In the case of public undertakings and undertakings to which Member States grant special or
exclusive rights, Member States shall neither enact nor maintain in force any measure contrary to the
rules contained in this Treaty, in particular to those rules provided for in Article 12 and Articles 81 to 89.
2. Undertakings entrusted with the operation of services of general economic interest or having the
character of a revenue-producing monopoly shall be subject to the rules contained in this Treaty, in
particular to the rules on competition, in so far as the application of such rules does not obstruct the
performance, in law or in fact, of the particular tasks assigned to them. The development of trade must
not be affected to such an extent as would be contrary to the interests of the Community.

(19) Article 87(1), (2) and (3) of the EC Treaty (currently Article 107(1), (2) and (3) TFEU) as
attached in Annex III of the Treaty reads:
1. Save as otherwise provided in this Treaty, any aid granted by a Member State or through State
resources in any form whatsoever which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, in so far as it affects trade between Member
States, be incompatible with the common market.
2. The following shall be compatible with the common market:
(a) aid having a social character, granted to individual customers, provided that such aid is granted
without discrimination related to the origin of the products concerned;
(b) aid to make good the damage caused by natural disasters or exceptional occurrences;
(c) aid granted to the economy of certain areas of the Federal Republic of Germany affected by the
division of Germany, in so far as such aid is required in order to compensate for the economic
disadvantages caused by that division.
3. The following may be considered to be compatible with the common market:
(a) aid to promote the economic development of areas where the standard of living is abnormally low or
where there is serious underemployment;
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(b) aid to promote the execution of an important project of common European interest or to remedy a
serious disturbance in the economy of a Member State;
(c) aid to facilitate the development of certain economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to an extent contrary to the common interest;
(d) aid to promote culture and heritage conservation where such aid does not affect trading conditions
and competition in the Community to an extent that is contrary to the common interest;
(e) such other categories of aid as may be specified by decision of the Council acting by a qualified
majority on a proposal from the Commission.

(20) Article 3(2) of the Dispute Settlement Procedures reads:
Failure by a Party to comply with Energy Community law may consist of any measure by the public
authorities of the Party (central, regional, local as well as legislative, administrative or judicative),
including undertakings within the meaning of Article 19 of the Treaty, to which the measure is
attributable.

III. Preliminary Procedure
(21) According to Article 90 of the Treaty, the Secretariat may bring a failure by a Party to comply
with Energy Community law to the attention of the Ministerial Council. Pursuant to Article 11
of the Dispute Settlement Procedures, the Secretariat shall carry out a preliminary procedure
before submitting a reasoned request to the Ministerial Council.
(22) In June 2014, the Secretariat received a complaint stating that EPS had received State aid for
different projects related to the Kolubara Mining Basin and Kolubara B power plant project,
which had not been approved by the Commission. The complainant alleged that, by providing
State aid which distorts or threatens to distort competition by favouring certain undertakings or
certain energy resources, the Republic of Serbia breached the Energy Community rules on
State aid, namely Articles 18 and 19 of the Treaty.
(23) Based on the “Report on the State Aid to the Mining Basin Kolubara and the Thermal Power
Plant Kolubara B” drafted by the Center for Research, Transparency and Accountability, the
complainant listed five measures of state support that EPS had allegedly received since 2006:
1) For the project “Procurement of the ECS System”, which includes purchasing a coal
excavator, a conveyor and a spreader system for the Tamnava West field: State
guarantee for an EBRD loan amounting to EUR 52 million.
2) For the same project: State guarantee for a Kreditanstalt für Wiederaufbau (KfW) loan
amounting to EUR 25 million and a direct grant of EUR 9 million.
3) For the Kolubara Environmental Improvement project: State guarantee for an EBRD loan
amounting to EUR 80 million.
4) For the same project: State guarantee for a KfW loan amounting to EUR 65 million and a
direct grant of EUR 9 million.
5) Transfer of property (land and buildings) for the construction of Kolubara B with a market
value of RSD 1.4 billion (EUR 12.7 million, as per exchange rate on 18 November 2013).
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(24) In November 2014, the Secretariat asked the Commission to provide detailed information
about these measures and to inform the Secretariat whether it had previously assessed and
approved them.10 The Commission replied in April 2015 (hereinafter “the Letter”) and referred
to a letter of the Ministry of Mining and Energy of 30 December 2014 which confirmed that the
Republic of Serbia had indeed guaranteed the above listed loans (with the difference that the
first loan allegedly amounted to EUR 60 million and the second loan to EUR 16 million).11
(25) The Commission explained that it had not been notified and had not assessed any of the
measures.
(26) The Commission stated that these guarantees as well as the transfer of property to EPS were
granted in the period prior to the start of the application of the Law in January 2010 and of
amendments regarding the Regulation’s rules for State aid granting to public enterprises in
January 2012. It therefore found that it was not competent to assess these measures.
(27) It found that it only had the power to examine the guarantee for a loan by the KfW totaling
EUR 74 million (see point 4) above) which it did in its session held on 24 April 2015. As to this
measure, the Commission stated that a Law on issuing the Guarantee by the Republic of
Serbia on behalf of the German Development Bank KfW for the full loan amounting to
EUR 74 million was adopted in accordance with Articles 16 to 25 of the Law on Public Debt.12
It determines that in case the Republic of Serbia settles the obligations of EPS vis-à-vis the
KfW, the Republic of Serbia has a right to reimbursement of the principal amount and all
accompanying costs, including the legally prescribed default interest, from EPS. The Republic
of Serbia did not charge a premium or fee for the guarantee to EPS. The guarantee has not
been activated.
(28) In its assessment, the Commission first examined whether the guarantee in question
constitutes State aid and therefore falls under the State aid regime. The Commission based
its assessment on Article 99 of the Regulation which deals with state guarantees (transposing
the European Commission Notice on the application of Articles 87 and 88 of the EC Treaty to
State aid in the form of guarantees13). The Commission came to the conclusion that due to the
lack of a premium being charged for the guarantee, it did not fulfill the conditions of Article 99
and therefore constitutes State aid.
(29) The Commission then examined whether such State aid could nevertheless be “allowed”.
(30) In its compatibility assessment, the Commission took into consideration four different aspects.
Firstly, according to the Commission, the implementation of the project in question “contributes
to the advancement of the technology used for exploitation in Kolubara, with the aim of
increasing the efficiency of thermal power plants and decreasing the impact it has on the
environment”, which enables EPS to perform the activity of public interest for which it was
established, that is, secure regular and safe distribution of electricity to households and small
customers on the territory of the Republic of Serbia at preferential prices. Secondly, the
Commission considered that EPS was obliged to take measures for securing the development
of the capacities for production and distribution of energy and the capacities for coal production
10
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and their regular maintenance and clear functioning, and to provide special conditions for the
protection and improvement of the environment, and prevent the causes and eliminate
consequences endangering the environment. Thirdly, the loan in question would not have been
granted if the Republic Serbia had not issued a guarantee and, therefore, the project would
not have been realized. Finally, the Commission concluded that, since the project contributes
to goals which are of general interest to all citizens of the Republic of Serbia, the aid was
compatible and could be granted for the execution of an important project for the Republic of
Serbia in accordance with Article 5 of the Law.
(31) However, the Secretariat took the preliminary view that the Republic of Serbia infringed Articles
18 and 19 of the Treaty because the Commission did either not assess or incorrectly assess
the support measures. It therefore sent an Opening Letter to the Republic of Serbia on 14 July
2016.14 The Republic of Serbia was requested to submit its observations on the points of fact
and law raised in the Opening Letter.
(32) By a letter dated 13 October 2016, the Ministry of Mining and Energy of the Republic of Serbia
(hereinafter “the Ministry”) submitted its reply which is contained in a letter by the Commission
attached to the Ministry’s cover letter (hereinafter “the Reply”).15 It contested the Secretariat’s
assessment and reiterated the argumentation contained in its Letter. It based its assessment
on the provisions of the Interim Agreement on trade and trade-related matters between the
European Community and the Republic of Serbia, the Public Property Law and the Constitution
of the Republic of Serbia.
(33) Having assessed the information and arguments put forward in the Reply, as outlined in the
legal assessment below, the Secretariat considered that the argumentation provided therein
did not change its finding of an infringement. Therefore, it submitted a Reasoned Opinion to
the Republic of Serbia on 28 February 2017.16
(34) Subsequently, the Secretariat was approached by the Ministry with a proposal for a settlement
of the present case. The Secretariat declared its readiness to consider the proposal under two
conditions: (i) The decision by the Commission includes in its reasoning a comprehensive and
sound legal assessment of all state support measures (including the ones granted before
2012) in line with the Energy Community acquis; (ii) this assessment is carried out by the
Commission, but in close cooperation with the Secretariat under Article 2 of the Dispute
Settlement Procedures.
(35) In the following, a meeting took place between representatives of the Commission, the Ministry
and the Secretariat in Belgrade on 24 April 2017, in which a draft decision was discussed and
open issues identified. The participants to the meeting agreed on particular points which
needed to be further elaborated by the Commission in order for the decision to constitute a
sound and comprehensive legal assessment (in particular with regard to the four State aid
criteria, the compatibility assessment under Article 5 of the Law and the SGEI, and the transfer
of property). The Secretariat offered its assistance in the framework of the procedure
established by Article 2 of the Dispute Settlement Procedures and provided assistance in
particular with regard to the assessment of the State aid criteria in the case of guarantees and
with regard to the quantification of the advantage granted by a guarantee.
14

ANNEX 7: Opening Letter in Case ECS-11/14, dated 14.07.2016.
ANNEX 8: Reply to Opening Letter in Case ECS-11/14, dated 13.10.2016.
16 ANNEX 9: Reasoned Opinion in Case ECS-11/14, dated 28.02.2017.
15

7

(36) The Commission submitted a new draft decision on 12 May 2017. The Secretariat submitted
its comments on 14 May 2017, highlighting issues that need to be further clarified and
elaborated.
(37) However, no decision that fulfils the conditions agreed upon in the compromise solution has
been adopted to date.
(38) As the Republic of Serbia did not rectify the breach within the deadline set, the Secretariat
decided to refer this case to the Ministerial Council for its Decision.

IV.

Legal Assessment

(39) According to Article 3(2) of the Dispute Settlement Procedures, a failure by a Party to comply
with Energy Community law may consist of any measure by the public authorities of the Party;
therefore, the Commission’s actions are attributable to the Republic of Serbia and may
constitute an infringement of Energy Community law by that Party.
(40) In the following, the Secretariat first addresses the issue that the Commission did not at all
assess the measures listed under points 1), 2), 3), and 5) in paragraph 23 above. Secondly,
the Secretariat will assess the compatibility assessment undertaken by the Commission with
regard to the measure listed under point 4) above.
1.

Lack of assessment of support measures

(41) In November 2014, the Secretariat asked the Commission to provide information about the
support measures brought to its attention by the complaint and to inform the Secretariat
whether it had previously assessed and approved them. In its Letter, the Commission
confirmed the support measures, but explained that it had not been notified and had not
assessed any of the measures in advance. It stated that the measures listed under points 1),
2), 3), and 5) in paragraph 23 above were granted in the period prior to the start of the
application of the Law in January 2010 and of amendments regarding the Regulation’s rules
for State aid granting to public enterprises in January 2012 and that it therefore was not
competent to assess these measures.17
(42) The Secretariat came to the preliminary conclusion that the lack of assessment of these
support measures constitutes a breach of the obligations of the Republic of Serbia under the
Treaty, in particular Articles 18 and 19 thereof, and therefore sent an Opening Letter laying
down its concerns.
(43) In its Reply, the Commission based its argumentation mainly on Serbia’s Stabilization and
Association Agreement with the EU and its Interim Agreement on Trade and trade-related
matters. 18 Specifically, Article 39 of the Interim Agreement envisages that the Republic of
Serbia needs to apply the principles to public enterprises and enterprises with special rights
only after three years following the entry into force of the Interim Agreement, i.e. by 2012.19
Therefore, the Regulation on Amendments and Supplements to the Regulation on the Rules
17
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for the State Aid Granting entered into force on 1 January 2012, governing the granting of
State aid to public enterprises and enterprises with special rights. Furthermore, the
Commission argued that the Constitution of the Republic of Serbia20 prohibits retroactive effect
of laws and other general acts (Article 197) and the application of the rules of State aid control
to a period in which its application was not mandatory would infringe this provision.21
(44) The Secretariat analyzed the arguments brought forward by the Republic of Serbia in its Letter
and Reply which are annexed for further reference.
a.

Existence of State aid

(45) According to well-established case law, the first step in the assessment of the character and
compatibility of support measures is to assess whether a measure constitutes State aid and
is, therefore, subject to the State aid rules.22 Only if the measures listed above constitute State
aid, the Commission would have needed to assess them in compliance with the State aid
acquis.
(46) The elements of the definition of State aid are the following:23
i.
ii.
iii.
iv.

there must be a benefit or advantage;
which is granted by the state or through state resources;
which favours certain undertakings or certain energy resources (selectivity);
which is liable to distort competition;

(47) The measures listed under points 1), 2), and 3) in paragraph 23 above are State guarantees.
Article 99 of the Regulation provides that “[a]n individual state guarantee shall not constitute
an instrument for granting state aid if it cumulatively meets the following conditions”: the
enterprise is not in difficulties; the guarantee is linked to a specific financial transaction, for a
fixed amount and a fixed time period; the guarantee does not cover more than 80% of the
outstanding loan (not applicable in case of providers of SGEI); and the guarantee premium is
calculated on the basis of market principles. Due to the lack of premium charged by the
Republic of Serbia for the guarantees at issue, the last condition is not fulfilled. Due to the lack
of any compensation for the guarantees issued, they constitute advantages. They were
granted by the state, namely the Republic of Serbia, and favour one specific undertaking,
namely EPS. They were also liable to distort competition and affect trade of Network Energy
between the Contracting Parties because they strengthened the position of EPS in relation to
its competitors24 and the sector in which EPS is active is characterized by a substantial level
of trade between Contracting Parties.25

“Laws and other general acts may not have a retroactive effect. Exceptionally, only some of the law provisions may have
a retroactive effect, if so required by general public interest as established in the procedure of adopting the Law. A
provision of the Penal Code may have a retroactive effect only if it shall be more favourable for the perpetrator. (Official
Gazette of the Republic of Serbia No. 98/06).
21 Reply, p. 10.
22 E.g. Case 62/87 and 72/87, Exécutif regional wallon [1988] ECR 1573.
23 See Article 18(1)(c) of the Treaty or Article 107 TFEU.
24 See, to that effect Cases 730/79 Philipp Morris/Commission [1980] ECR 2671, para. 11; C-182 and 217/03 Belgium and
Forum 187/Commission [2006] ECR I-5479, para. 131.
25 See, to that effect Cases 173/74 Commission/Italy [1974] ECR 709, para. 19; C-114/00 Spain/Commission [2002] ECR
I-7657, para. 65.
20

9

(48) Also the transfer of property listed under point 5) above constitutes an advantage for EPS as
it did not pay any compensation for the transfer that corresponds to the market price to the
Republic of Serbia.26 The property belonged to the Republic of Serbia and therefore constitutes
state resources.
(49) In its Reply, the Commission argues that the transfer of ownership of land and buildings to
EPS for the implementation of the project Kolubara B is governed by the Public Property Law27
which is not selective and that, therefore, there is no advantage and impact on competition,
since the Public Property Law applies to all state bodies and organisations, autonomous
province bodies and local self-government units, public enterprises, capital companies
founded by the Republic of Serbia, the Autonomous Province and local governments, as well
as their subsidiaries. Furthermore, it contends that assets in public ownership can be made
available to other legal entities. Moreover, the Commission in its draft decision of 12 April 2017
argues that no State aid is granted because the right of use of the property has merely been
transformed into ownership.
(50) The Secretariat notes that EPS is an undertaking within the meaning of competition law, i.e.
an entity engaged in an economic activity on the market, irrespective of the state’s ownership.
It follows that the transfer of property needs to be assessed against the applicable State aid
provisions. This applies irrespective of the provisions of the Public Property Law. The transfer
constitutes an advantage for EPS as the Republic of Serbia did not ask for any compensation
for the transfer.28 Although EPS might already have been entitled to use these assets, the
transformation into its own property, constitutes an advantage. It was granted by the state,
namely the Republic of Serbia, because it was state property, as defined in the Public Property
Law. It also favours one specific undertaking, namely EPS. It is not the Public Property Law
that is selective, but the individual measure, i.e. the transfer itself. Finally, the transfer is liable
to distort competition and affect trade of Network Energy between the Contracting Parties
because they strengthened the position of EPS in relation to its competitors29 and the sector
in which EPS is active is characterized by a substantial level of trade between Contracting
Parties.30 The transfer therefore constitutes State aid.
(51) The Secretariat therefore submits that the measures listed above constitute State aid.
b.

Lack of compatibility assessment of State aid measures

(52) Article 18(1)(c) of the Treaty provides that any public aid which distorts or threatens to distort
competition by favouring certain undertakings or certain energy resources shall be
incompatible with the proper functioning of the Treaty, insofar as it may affect trade of Network
Energy between the Contracting Parties. Article 19 of the Treaty explicitly provides for an
obligation of the Contracting Parties to ensure that with regard to public undertakings and
undertakings, to which special or exclusive rights have been granted, the principles of the
26

See for undervalue price e.g. Cases T-274/01 Valmont/Commission [2004] ECR II-3145, para. 45; T-366/00
Scott/Commission [2007] ECR II-797, para. 93.
27 Official Gazette of the Republic of Serbia No. 72/2011, 88/2013 and 105/2014 (ANNEX 10).
28 For undervalue price see e.g. Cases T-274/01 Valmont/Commission [2004] ECR II-3145, para. 45; T-366/00
Scott/Commission [2007] ECR II-797, para. 93.
29 See, to that effect Cases 730/79 Philipp Morris/Commission [1980] ECR 2671, para. 11; C-182 and 217/03 Belgium and
Forum 187/Commission [2006] ECR I-5479, para. 131.
30 See, to that effect Cases 173/74 Commission/Italy [1974] ECR 709, para. 19; C-114/00 Spain/Commission [2002] ECR
I-7657, para. 65.
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Treaty, including the rules on State aid, are upheld. The provision imposes a deadline of six
months after the Treaty’s entry into force for ensuring that such undertakings are subjected to
these principles.
(53) The Republic of Serbia is a Contracting Party to the Treaty which was signed on 25 October
2005. After its ratification, the Treaty – including Article 18 thereof – entered into force on 1
July 2006. According to Article 19 of the Treaty, the Republic of Serbia was therefore obliged
to ensure that with regard to public undertakings and undertakings with special or exclusive
rights the Treaty’s State aid rules are upheld at the latest as of 1 January 2007.
(54) Articles 18 and 19 of the Treaty contain a legally binding obligation on the Contracting Parties
to introduce a corresponding prohibition of State aid into their national legal systems. This has
been done by the Republic of Serbia with the adoption of the Law on State Aid Control in 2009,
which entered into force in 2010. The Law transposes the acquis on State aid. It does not
contain any provision specifically exempting public undertakings from the application of State
aid rules. As the Law needs to be interpreted in the light of the wording and the purpose of the
Treaty,31 in particular Articles 18 and 19 thereof, this means that the State aid regime applies
– and applied already in 2010 – to undertakings irrespective of their public or private character.
(55) The Regulation merely contains more detailed rules for the assessment of different types of
aid (see Article 1 and 24 of the Law); however, it does not limit or expand the application of
the State aid prohibition contained in the Law. The amendments adopted in 2011 and in force
since 2012 contain amendments to Article 97b regarding compensation for the provision of
SGEI; however, they did not contain any exemption for public undertakings or undertakings
with special rights nor do the amendments indicate that the Law did not apply to public
undertakings or undertakings with special rights before.
(56) The Republic of Serbia set up the Commission and put it in charge of enforcing the Law. This
means that according to Article 11 of the Law, any State aid needs to be notified to the
Commission before being granted. Only in case of a positive decision by the Commission, the
aid should be granted. Contrary to the Commission’s assertions in its Letter (page 2), the
Commission should have assessed the support measures already as of 2010.
(57) Apart from the measure listed under 1)32 and 2)33 above, the measures were granted after the
entry into force of the Law in 2010. The guarantee for the EBRD loan of EUR 80 million
(measure 3) above) was signed and ratified in 2011.34 The property in question (measure 5)
above) was transferred to EPS by Decision of 29 July 2010 on the Amendments to the Decision
on the establishment of the public enterprise for production, distribution and trade of
electricity.35

31

See e.g. Case C-106/89 Marleasing [1990] ECR I-4135, para. 7.
Law on Ratification of the Guarantee Agreement (EPS, Project II) between Serbia and Montenegro and the European
Bank for Reconstruction and Development (Official Gazette of the Republic of Serbia, No. 5/2004 – ANNEX 11).
33 Law on provision of guarantees of the Republic of Serbia to the German financial institution KFW upon mandate of
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(58) As regards the Commission’s argument that the application of State aid rules to cases
regarding public undertakings before their application became mandatory in 2012 would
infringe the Constitution’s prohibition of retroactive application,36 the European Court of Justice
has repeatedly found that the prohibition of retroactivity prohibits measures to take effect prior
to their publication.37 As it has been pointed out above, there was no exemption for public
enterprises in place, and therefore the State aid prohibition already applied as of January 2010.
As all support measures at stake were taken after the entry into force of the Law in 2010, there
is no need to apply the legislation on State aid prohibition in a retroactive manner.
(59) Under EU law, Article 107 TFEU is enforced by the European Commission (see Article 108
TFEU). Any plan to grant State aid needs to be notified to the European Commission, who
then decides whether it is compatible with the internal market, having regard to Article 107
TFEU. The Member State is not allowed to put the proposed measure into effect until the
European Commission has rendered a final decision. However, although the substantial
provision in the Treaty is identical with Article 107 TFEU, the institutional set-up in the Energy
Community differs due to the lack of a centralized enforcement authority. It follows from Article
6 of the Treaty that in this situation, each Contracting Party is obliged to take all appropriate
measures to ensure fulfilment of the obligations arising out of the Treaty and abstain from any
measures that might jeopardise the attainment of the objectives of the Treaty. Therefore, the
Contracting Parties are obliged to ensure enforcement of the State aid prohibition enshrined
in Articles 18 and 19 of the Treaty. This obligation exists since the entry into force of the Treaty
(1 July 2006) and the end of the deadline for Article 19 of the Treaty (1 January 2007).
(60) In its Reply, 38 the Commission bases its arguments mainly on Article 39 of the Interim
Agreement which stipulates that “by the end of the third year following the entry into force of
this Agreement [i.e. by 2012], the principles set out in the EC Treaty, with particular reference
to Art. 86 shall apply in Serbia to public undertakings and undertakings to which special and
exclusive rights have been granted.” However, this provision does not hinder the Commission
to apply the State aid principles to public undertakings before 2012; it merely postpones the
obligation to do so until 2012. Therefore, the Republic of Serbia would not infringe the Interim
Agreement when assessing aid to public undertakings before 2012, in particular the measures
listed under points 3), and 5) in paragraph 23 above. Therefore, there is no conflict between
Article 39 of the Interim Agreement and the obligations of the Treaty regarding enforcement of
the State aid acquis.
(61) As there is no conflict between Article 39 of the Interim Agreement and the Treaty, Article 103
of the Treaty does not apply. Article 103 of the Treaty provides that the Treaty shall not affect
obligations under an agreement with the EU and its Member States. Firstly, the Interim
Agreement is not a mixed agreement as envisaged by the first sentence of Article 103 of the
Treaty as its Contracting Parties are only Serbia and the European Community. Secondly,
Article 39 of the Interim Agreement obliges the Republic of Serbia to apply Article 86 of the EC
Treaty to public undertakings by the end of the third year following entry into force of the
Agreement; this does not mean that the Republic of Serbia cannot apply the State aid
prohibition during these three years. The Treaty does not affect any obligation under the
Interim Agreement; the obligation to apply the State aid prohibition as of 2012 is not affected
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– the Interim Agreement does not contain an obligation not to apply the State aid prohibition
before 2012.
(62) In any case – although there is no conflict between the two treaties – the obligations arising
from the Treaty are independent of any commitments made by individual Contracting Parties
under the terms of any bilateral agreements, as the second sentence of Article 103 of the
Treaty confirms. Thus, Article 39 of the Interim Agreement cannot exclude Serbia’s obligation
to implement the rules on State aid under the Treaty.
(63) As the measures listed under points 3), and 5) in paragraph 23 above constitute State aid, the
effective enforcement of State aid rules would have required these measures to be assessed
as to their compatibility with the State aid rules by the Commission. As the Commission did
not assess the compatibility of these measures, the Secretariat submits that the Republic of
Serbia infringed Articles 18 and 19 read in conjunction with Article 6 of the Treaty.
2.

Incorrect compatibility assessment of State aid measure

(64) The measure identified under point 4) in paragraph 23 above takes the form of a guarantee by
the Republic of Serbia for the loan that EPS obtained from the KfW in order to carry out the
project “Improving exploitation technology in Kolubara for increased efficiency of thermal
power plants and reducing environmental impact”.39
(65) In response to the Secretariat’s request for information of November 2014, the Commission
informed the Secretariat that it had not been notified and had not assessed any of the
measures in advance. However, the Commission accepted that the measure identified under
4) in paragraph 23 above, fell under its competence and assessed it in its session on 24 April
2015. It found that the measure constitutes State aid but is nevertheless compatible because
the implementation of the project “contributes to the advancement of the technology used for
exploitation in Kolubara, with the aim of increasing the efficiency of thermal power plants and
decreasing the impact it has on the environment”, which enables EPS to perform the activity
of public interest. The Commission concluded that, since the project contributes to goals which
are of general interest to all citizens of the Republic of Serbia, the measure was compatible
and could be granted for the execution of an important project for the Republic of Serbia in
accordance with Article 5 of the Law.
(66) However, the Secretariat came to the preliminary conclusion that compatibility assessment of
this support measure does not comply with the Energy Community State aid acquis and
therefore sent an Opening Letter laying down its concerns. In its Reply, the Commission
reiterated its argumentation contained in the Letter. The Secretariat considers the legal
assessment and the conclusions of the Reasoned Opinion, to which reference is made, still
valid.
(67) At the outset, the Secretariat recalls that the Energy Community acquis on State aid is based
on the respective provisions of EU law. In particular, Article 18(1)(c) of the Treaty is based on
Article 107(1) TFEU; Article 18(2) of the Treaty therefore states that any practices contrary to
this Article shall be assessed on the basis of criteria arising from inter alia Article 107 TFEU
(ex-Article 87 of the EC Treaty as attached in Annex III). In Article 19 of the Treaty, special
39
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reference is made to Article 106(1) and (2) TFEU (ex-Article 86 of the EC Treaty as attached
in Annex III) which deal with public undertakings and undertakings with special or exclusive
rights as well as SGEI.
(68) Any assessment needs to reflect the case law of the European Commission as confirmed by
the Court of Justice, which is of relevance for the case at hand under Articles 18(2) and 94 of
the Treaty.
(69) When assessing the guarantee identified under 4) in paragraph 23 above, the Commission
itself came to the conclusion that it constitutes State aid. 40 It assessed the criteria for
guarantees mentioned under Article 99 of the Regulation. Article 99 of the Regulation provides
that “[a]n individual state aid guarantee shall not constitute an instrument for granting state aid
if it cumulatively meets the following conditions”: the enterprise is not in difficulties; the
guarantee is linked to a specific financial transaction, for a fixed amount and a fixed time period;
the guarantee does not cover more than 80% of the outstanding loan (not applicable in case
of providers of SGEI); and the guarantee premium is calculated on the basis of market
principles. Due to the lack of premium charged by the Republic of Serbia for the guarantee at
issue, the Commission concluded that the last condition is not fulfilled and the guarantee in
question constitutes State aid.
(70) Somehow at odds with its (correct) conclusion on the existence of State aid, the Commission
argued that the Republic of Serbia had the right to get reimbursed in case of activation of the
guarantee.41 This could be understood as to calling into question whether an advantage has
been granted to EPS. However, according to settled case law of the European Court of
Justice 42 and confirmed by the European Commission’s Notice 43 , the benefit of a state
guarantee is that the risk associated with the guarantee is carried by the state instead of the
borrower. Therefore, if this risk is not remunerated by an appropriate premium, the borrower
enjoys an advantage,44 regardless of whether the guarantor has a right to reimbursement. In
addition, even in the case that no payments are ever made by the state under a guarantee, it
nevertheless constitutes State aid because the advantage is granted at the moment when the
guarantee is given and not when the guarantee is invoked or when the payments are made.45
(71) Based on the information at its disposal, the Secretariat is of the opinion that the reasoning as
well as the conclusions drawn by the Commission are manifestly wrong and contradict Energy
Community law for the following reasons.46
a.

General Block Exemption Regulation

(72) The Commission stated that the project for which State aid was granted “contributes to the
advancement of the technology used for exploitation in Kolubara, with the aim of increasing
40
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42 Case C-275/10 Residex Capital IV CV v Gemeente Rotterdam [2011] ECR I-13043, para. 7.
43 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees, OJ
2008 C 155/02, para. 2.1.
44 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees, OJ
2008 C 155/02, para. 2.2.
45 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees, OJ
2008 C 155/02, para. 2.1.
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the efficiency of thermal power plants and decreasing the impact it has on the environment.”47
This could suggest that the Commission considered the measure to fall under the General
Block Exemption Regulation (GBER)48 as aid for research and development and innovation
(section 4) or as aid for environmental protection (section 7) and could therefore be compatible
with the Energy Community internal market and exempted from the notification requirement.
In order to come to such a conclusion, the Commission would have had to assess the following
necessary conditions for such an exemption:





The amount of the aid in order to assess whether the particular thresholds of Article 4 of
the GBER are met;
The transparency of the aid (Article 5 GBER), i.e. aid in respect of which it is possible to
calculate precisely the gross grant equivalent of the aid ex ante without any need to
undertake a risk assessment;49
The incentive effect of the aid (Article 6 GBER), i.e. whether beneficiary would already
engage under market conditions alone in activities or projects; as well as
The aid intensity and that the measure does not exceed a certain level of eligible costs
(Article 7 GBER and Article 25 or 26 GBER or Article 38 GBER).

(73) However, the Commission did not assess these criteria indicated in the GBER neither in its
decision of 24 April 2015 nor in the Reply. It could therefore not rely on the GBER to find that
the measure was compatible.
b.

Services of General Economic Interest

(74) The Commission also stated that the measure was necessary for EPS to “perform the activity
of public interest for which it was established, that is, secure regular and safe distribution of
electricity to households and small customers on the territory of the Republic of Serbia at
preferential prices.”50 State aid in the form of public service compensation granted to certain
undertakings entrusted with SGEI is considered compatible with the internal market and
exempted from the requirement of notification, if it fulfils specific conditions set out in the socalled SGEI Decision.51 However, based on the SGEI Decision, the Commission would have
needed to assess the following:


The SGEI Decision does only apply to aid below EUR 15 million, aid to hospitals and
social services, aid to air and maritime links to islands as well as ports and airports below

47
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a certain number of passengers (Article 2(1)(a)). Therefore, the Commission would have
had to assess the amount of the aid.
There needs to be a specific entrustment act (Article 4). The Commission only lists the
general provisions of the Energy Law, but does not elaborate on the concrete entrustment.
The measure must control overcompensation (Articles 5 and 6). The Commission does
not assess this criterion at all.
The aid needs to be transparent (Article 7, see above). The Commission does not assess
this criterion either.

(75) The Commission did not assess any of these criteria necessary to support a finding that the
measure is covered by the SGEI Decision and therefore compatible, neither in its decision of
24 April 2015 nor in its Reply.
(76) In case State aid is granted as compensation for the provision of SGEI, such measure could
also be declared compatible under Article 106(2) TFEU, to which Article 19 of the Treaty
explicitly refers and which is attached to the Treaty in its Annex III. This provision provides for
a derogation from the competition rules as far as necessary for the provision of SGEI. The
jurisprudence of the European Court of Justice has identified four conditions for Article 106(2)
TFEU to apply,52 which are expanded in detail in the European Commission’s so-called SGEI
Framework, spelling out the conditions under which such State aid can be found compatible
with the internal market pursuant to Article 106(2) TFEU:53







First, there must be an act of entrustment, specifying the nature and duration of the
service. In the present case, however, the Commission only refers to the general
provisions of the Energy Law and the Decision on the establishment of the public
enterprise for generation, distribution and trade of electricity.
Second, the entrustment must relate to the operation of a service of general economic
interest. In the present case, however, the provisions of the Energy Law and the Decision
on the establishment of the public enterprise for generation, distribution and trade of
electricity do not specify the service of general economic interest that shall be
compensated through the support measures, nor is the duration limited.
Third, the derogation has to be necessary for the performance of the tasks assigned and
proportional to that end. In the present case, no such assessment has been undertaken
by the Commission.
Fourth, the development of trade must not be affected to such an extent as would be
contrary to the interests of the Community. In the present case, no such assessment has
been undertaken by the Commission.

(77) The Commission did not assess these conditions in its decision of 24 April 2015 or in the Reply.
Therefore, relying only on the general statement that the activities of EPS were in the “general
interest”, the Commission could not find the measure to be compatible under Article 106(2)
TFEU. Such finding also ignores that under Directive 2009/72/EC, as applicable to Energy
Community Contracting Parties such as the Republic of Serbia, the market for electricity
generation is to be considered deregulated as a matter of principle and allows for services of

52
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general economic interest only within the narrow limits drawn by Article 3 of the Directive and
the corresponding case law of the Court of Justice.54
c.

Compatibility under Article 107(3)(c) TFEU

(78) On the basis of Article 107(3)(c) TFEU, which is attached to the Treaty in its Annex III, State
aid may be found compatible if it facilitates the development of certain economic activities and
does not adversely affect trading conditions to an extent contrary to the common interest.
Under the Guidelines on State aid for environmental protection and energy 2014-2020 (the
Guidelines), the European Commission sets out the conditions under which aid for energy and
environment may be considered compatible.55 Under the Guidelines, a measure is considered
compatible if the following criteria are met:










Contribution to a well-defined objective of common interest: States intending to grant
environmental or energy aid will have to define precisely the objective pursued and explain
what is the expected contribution of the measure towards this objective.
Need for state intervention: States need to demonstrate that the aid effectively targets a
(residual) market failure.
Appropriateness of the aid: The proposed aid measure must be an appropriate instrument
to address the policy objective concerned, i.e. the same positive contribution to the
common objective is not achievable through other less distortive policy instruments or
other less distortive types of aid instruments.
Incentive effect: The aid must not subsidize the costs of an activity that an undertaking
would anyhow incur and must not compensate for the normal business risk of an economic
activity.
Proportionality of the aid: The aid has to be limited to the minimum needed to achieve the
environmental protection or energy objective aimed for.
Avoidance of undue negative effects on competition and trade: The negative effects of the
aid measure in terms of distortions of competition and impact on trade between Member
States must be limited and outweighed by the positive effects in terms of contribution to
the objective of common interest.
Transparency of the aid: States must ensure the publication of specific information on a
comprehensive State aid website.

(79) Apart from these “common assessment criteria”, the Guidelines prescribe special assessment
criteria for different types of aid.
(80) The homogeneity principle as enshrined in Article 18(2) of the Treaty obliges national
enforcement authorities and the Secretariat to ensure equal conditions of competition and a
uniform application of State aid provisions throughout the Energy Community, based on
precedence established by EU enforcement institutions. In its Policy Guidelines, 56 the
Secretariat thus endorsed the Guidelines and announced to make them the point of reference
for its own enforcement practice in the assessment of State aid cases in the sectors covered
by the Guidelines to the extent they fall within the scope of the Treaty. The Secretariat further
54
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concludes that the Guidelines need to be followed by national enforcement authorities in order
to ensure their uniform and homogeneous application in the entire Energy Community.
(81) Despite the argumentation of the Commission regarding the purpose of the aid (contribution
to the advancement of the technology used for exploitation in Kolubara, with the aim of
increasing the efficiency of thermal power plants and decreasing the impact it has on the
environment), 57 it failed to assess the compliance of the guarantee with the requirements
established under the Guidelines and listed above, in its decision of 24 April 2015 or in its
Reply. The Commission could, therefore, not conclude on this basis that the aid is compatible.
d.

Compatibility under Article 107(3)(b) TFEU

(82) Finally, the Commission claimed in its Letter that the aid in question was “allowed” due to its
contribution to executing an important project for the Republic of Serbia in accordance with
Article 107(3)(b) TFEU and the corresponding national provision (Article 5 of the Law).58 Its
conclusion was based on the assertion that the aid “contribute[d] to reaching the goals which
are of general interest to all citizens of the Republic of Serbia.” According to Article 107(3)
TFEU, a measure may be considered compatible with the internal market if (b) it promotes the
execution of an important project of common European interest.
(83) Article 107(3)(b) TFEU only covers projects that form part of a transnational European
programme, supported jointly by a number of Member States’ governments, or arises from
concerted action by a number of Member States to combat a common threat such as
environmental pollution. 59 In the context of the single market established by the Energy
Community, in order to be covered by this provision, a measure would need to contribute to
the execution of an important project that is of interest for the Energy Community and not only
one of its Contracting Parties. This means that the project must be of transnational interest or
arise of transnational action. The transposition into Serbian law which covers “the execution of
an important project of the Republic of Serbia” is not compliant with Energy Community law
and neither is its application to the measure at stake.
(84) In any case, the Secretariat considers that the Commission failed to explain thoroughly in its
decision of 24 April 2015 and in its Reply why and how the aid in question contributed to goals
that were in the general interest of all citizens of Serbia. Moreover, even if one were to accept
that purely domestic projects can provide a basis for the finding of compatibility under Article
107(3)(b) TFEU, the Commission would have had to analyze potential or actual negative
effects of the State aid measure on competition and trade and to compare such effects with
the positive effects of the measure. When assessing aid under Article 107(3) TFEU, account
must be taken of whether the aid measure is aimed at a well-defined common objective, is an
appropriate instrument, well-targeted and proportionate to the targeted objective and does not
adversely affect trading conditions to an extent contrary to the common interest.60
(85) In particular, pursuant to Article 107(3)(b) TFEU and with regard to important projects of
common European interest, the European Commission has established four criteria to be

57

Letter, p. 7.
Letter, p. 7.
59 Joined Cases 62/87 and 72/87 Exécutif regional wallon and Glaverbel SA v Commission of the European Communities
[1988] ECR 1573, para. 22.
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fulfilled cumulatively as a prerequisite for considering State aid to be compatible with the
internal market:61





the aid must “promote” a project, meaning to take action which contributes to the
implementation of the project;
the project must be specific, precise and clearly defined;
the project must be important both quantitatively and qualitatively, with an emphasis on
the qualitative aspect;
the project must be 'of common European interest' and as such be of benefit to the whole
of the Union.

(86) Thus, allowing State aid based on Article 107(3)(b) TFEU requires a thorough and critical
assessment of that measure’s effect on competition and trade, on both the national and the
Energy Community’s market. The Commission’s failure to assess the effects of the measure
on competition on the market is particularly important considering the fact that EPS holds a
dominant position in both generation and supply of electricity in the Republic of Serbia and that
granting State aid in considerable amounts to an undertaking in such a position is likely to
greatly affect small private generators and suppliers on the market, potentially even forcing
them to leave the market in the future or discouraging the entry of new competitors.
(87) Thus, allowing State aid based on Article 107(3)(b) TFEU requires a thorough and critical
assessment of that measure’s effect on competition and trade, on both the national and the
Energy Community’s market. The Commission’s failure to assess the effects of the measure
on competition on the market is particularly important considering the fact that EPS holds a
dominant position in both generation and supply of electricity in the Republic of Serbia and that
granting State aid in considerable amounts to an undertaking in such a position is likely to
greatly affect small private generators and suppliers on the market, potentially even forcing
them to leave the market in the future or discouraging the entry of new competitors.
(88) Based on the above legal assessment, the Secretariat submits that by the Commission either
not assessing or incorrectly assessing the compatibility of State aid measures, the Republic of
Serbia has failed to comply with its obligations under the Treaty, in particular Articles 18 and
19 thereof.

61

See e.g. Commission decision, State aid N157/2009; State aid N576/98 - United Kingdom; State aid N420/08 – United
Kingdom; State aids SA.36558 and SA.38371 – Denmark; State aid SA.36662 – Sweden.

19

ON THESE GROUNDS
The Secretariat of the Energy Community respectfully proposes that the Ministerial Council of the
Energy Community declares in accordance with Article 91(1)(a) of the Treaty establishing the Energy
Community that
by the Commission for State Aid Control either not assessing or incorrectly assessing the
compatibility of certain State aid measures, the Republic of Serbia has failed to comply with
its obligations under the Energy Community Treaty, in particular Articles 18 and 19 thereof.
On behalf of the Secretariat of the Energy Community
Vienna, 19 May 2017

Janez Kopač

Dirk Buschle

Director

Deputy Director/ Legal Counsel
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REPUBLIC OF SERBIA
Ministry of Finance

LAW
ON STATE AID CONTROL
Published in
"Official Gazette of the Republic of Serbia" No. 51/09

Belgrade, July 2009

LAW
ON STATE AID CONTROL

Scope and Subject of the Law
Article 1

This Law shall regulate the general terms and procedure for the state aid control with a view
to ensure protection of free competition on the market, through implementation of the
principles of the market economy and encouraging the economic development, transparency
in the state aid granting, as well as fulfilling undertaken obligations related to international
agreements that contain provisions on state aid.
Provisions of this Law shall not apply to agricultural and fisheries products.

Meaning of Terms
Article 2

The terms used in this Law shall have the following meaning:
1) state aid is any actual or potential public expenditure or realised decrease in public revenue
which confers to state aid beneficiary a more favourable market position in respect to the
competitors and as a result causes or threatens to cause distortion of the market competition.
2) state aid grantor is the Republic of Serbia, the autonomous province and local selfgovernment unit, through their competent bodies, and any legal person managing and/or
having disposal over public funds and allocating the state aid in any form whatsoever.
3) state aid beneficiary is any legal or natural person which, in their business operations
concerning production and/or trade of goods and/or providing of services on the market, use
state aid in any form whatsoever .
4) complete state aid notification is the set of all data and information listed in the state aid
notification, including such as the state aid applicant is required to provide to the Commission
for State Aid Control (hereinafter referred to as: the Commission) at its request, based on
which the Commission can make decisions within ex ante and ex post control of state aid.

Unallowed State Aid
Article 3

Regardless of the form in which it was granted, any state aid that distorts or threatens to
distort market competition, other than different rule has not been layed down by this Law, or
is contrary to internationally ratified treaties, shall be deemed unallowed.

Allowed State Aid
Article 4

In accordance with this Law, state aid shall be allowed when:
1) having a social character and granted to individual consumers, provided that such aid is
granted without discrimination related to the origin of the goods, namely products concerned;
2) granted to make good the damage caused by natural disasters or other exceptional
occurrences.

State Aid that may be considered to be allowed
Article 5

In accordance with this Law, state aid may be considered to be allowed when granted:
1) to promote the economic development of areas of the Republic of Serbia where the
standard of living is abnormally low or where there is serious unemployment;
2) to remedy a serious disturbance in the economy of the Republic of Serbia or to promote
the execution of an important project of the Republic of Serbia;
3) to facilitate the development of certain economic activities or of certain economic areas in
the Republic of Serbia, where such aid does not adversely affect or threaten to affect the
market competition;
4) to promote protection and preservation of culture heritage.

Commission
Article 6

The control of state aid, in line with this Law, will be accomplished by the Commission,
setting up by the Government upon the proposal of: the ministry responsible for finances; the
ministry responsible for economy and regional development; the ministry responsible for
infrastructure; the ministry responsible for environmental protection; the Commission for
Protection of Competition.
The representative of the ministry responsible for finances (hereinafter referred to as: the
Ministry) shall at the same time be the Chairperson of the Commission, and the representative
of the Commission for Protection of Competition shall be the Deputy Chairperson.
The Commission shall be composed of five members.
A person who is a citizen of the Republic of Serbia may be nominated for the member of the
Commission, provided such person has at least a university degree and possess expert
knowledge in the field of state aid, competition, and/or EU legislation.
Member of the Commission shall be remunerated for its engagement in the Commission, as
determined by the Government.

■
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The Commission shall adopt its rules of procedure.
The Commission shall be operationally independent.

Financial and Technical Requirements for the activities of the Commission

Article 7

Funds for the activities of the Commission shall be provided from the budget of the Republic
of Serbia.
The Ministry shall provide the premises and other technical requirements for the activities of
the Commission.

Commission’ Member Appointment and Mandate Cessation
Article 8

Member of the Commission shall be appointed for a period of five years and can be
reappointed, at the proposal of the same proposer.
Mandate of the Commission member shall cease:
1) upon expiry of the period for which he/she is appointed;
2) if he/she acts contrary to the provisions hereof;
3) if he/she does not respect the provisions of the Commission’s Rules of Procedure;
4) if unconditionally sentenced to a prison term of at least six months;
5) at personal request, by submitting a letter of resignation.

Competency of the Commission
Article 9
The Commission:
1) within ex ante control shall decide on whether notified state aid is allowed;
2) within ex post control shall decide on whether granted state aid is allowed;
3) shall make decisions and conclusions in the procedure of ex ante or ex post control;
4) shall submit to the Government an annual report on state aid granted in the Republic of
Serbia;
5) in performance of its responsibilities, to cooperate with the Supreme Audit Institution, the
Republic authority for budget inspection, the autonomous province department, namely
department of the local self-government unit responsible for budget inspection, and with other
domestic and international authorities, organizations, and institutions;
6) shall publish on its Internet page decisions that it adopts in the procedure of ex ante and ex
post control, the annual report on state aid granted in the Republic of Serbia after it has been
adopted by the Government, as well as other data and information that it deems to be relevant
to the application of this Law;
7) shall perform other tasks in accordance with this Law.
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Specialist, Administrative and Technical Activities for the Commission
Article 10

Specialist, administrative and technical activities for the Commission shall be performed by
the Ministry, in particular:
1) Collect and process the notifications and other data about state aid;
2) Prepare the decision of the Commission in the procedures of ex ante and ex post
control;
3) Keep records of state aid;
4) Prepare proposal of annual report on state aid granted in the Republic of Serbia, to be
submitted by the Commission to the Government;
5) cooperate with the Supreme Audit Institution, the Republic authority for budget
inspection, the autonomous province department, namely department of the local selfgovernment unit responsible for budget inspection, and with other domestic and
international authorities, organizations, and institutions in the field of state aid control.
In addition to the tasks referred to in paragraph 1 of this Article, the Ministry also performs
the tasks of preparing legal acts, regulating state aid control, as well as proposals of
amendments thereto and other tasks in accordance with this Law.

State Aid Notification
Article 11

State aid grantor shall be under obligation to, before granting the state aid, notify the state aid
to the Commission.
Proposer of the regulation constituting the grounds for state aid granting shall, before
forwarding it for adoption, notify the draft and/or the proposal of such regulation to the
Commission.
In the event of any changes to the notified state aid after the notification referred to in
paragraphs 1 and 2 of this Article, the state aid grantor and/or the proposer of the regulation
shall notify such change to the Commission.
The state aid grantor or proposer of the regulation shall be entitled to withdraw the
notification, in the capacity of a state aid applicant, before the Commission makes its decision.
The state aid applicant from paragraph 4 of this Article shall be responsible for the
truthfulness and correctness or accuracy of information, in the sense of a complete state aid
notification.
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State Aid Scheme and Individual State Aid
Article 12

State aid shall be notified as:
1) a state aid scheme, or
2) individual state aid
State aid scheme is a set of all acts constituting the grounds for state aid granting to
beneficiaries which are not previously designated (known), and drafts and /or proposals of
regulations which will constitute the grounds for state aid granting after their adoption to
beneficiaries which are not previously designated (known), and which are, in accordance with
Article 11 paragraph 2 of this Law, subject to mandatory previous notification to the
Commission, before they are forwarded for adoption.
The individual state aid is the state aid granted:
1) based on the state aid grantor’s act, to the previously designated beneficiary, and which is
not based on a state aid scheme, or
2) based on the state aid scheme, for which the Commission has already taken decision
according to article 13 paragraph 5 of this Law, with the obligation of previous notification
before the state aid is granted to individual beneficiary.

Ex ante control
Article 13

The Commission shall commence the ex ante control upon receipt of a complete state aid
notification.
If the Commission finds that the notification from paragraph 1 of this Article does not
concern state aid, it shall adopt a decision where this is stated and shall inform the submitting
party accordingly.
If it finds that the notification does concern the state aid, the Commission shall decide
whether notified state aid is allowed within a period that cannot be longer than 60 days as of
the date of receipt of the complete notification.
If the applicant from paragraph 2 of this Article shall not provide or refuse to provide the
Commission with all of the requested information which constitutes a complete state aid
notification in the sense of this Law, the Commission shall adopt a decision denying the state
aid notification as incomplete and send it to the applicant.
If upon receiving the complete notification, the Commission shall determine that the notified
state aid is not contrary to the provisions of this Law, it shall adopt a decision which deems
the state aid as allowed and send it to the applicant.
If upon receiving the complete notification, the Commission shall determine that the notified
state aid is fully or partially contrary to the provisions of this Law, it shall adopt a conclusion
with which the applicant is assigned a deadline for correcting non-compliance, with proposed
measures, for achieving compliance.
If the applicant fails to act on the Commission’s proposal, the Commission shall adopt a
decision deeming the notified state aid as unallowed and send it to the applicant.
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The decision that the Commission shall adopt in ex ante control shall be sent to the state aid
applicant within a period that cannot be longer than 30 days as of the date when the decision
is adopted.

Communicating with the State Aid Beneficiary
Article 14

Prior to granting of state aid, the state aid grantor shall be required to send to the state aid
beneficiary a copy of the Commission’s decision that is relevant to the particular beneficiary,
or to inform the beneficiary of the manner and place where information can be received as to
the content of such decision.
Standstill Clause
Article 15

Until the adoption of the Commission’s decision from Article 13 of this Law, namely until the
conclusion of the ex ante control, notified state aid cannot be granted.
If the Commission shall adopt the decision as per Article 13 paragraph 7 of this Law, the state
aid to which such decision relates, cannot be granted.

Ex Post Control
Article 16

The Commission shall conduct ex post control based on its own information or based on the
information obtained from whatsoever source that suggests that it concerns the state aid that
has been granted and/or is in use or has been used contrary to the provisions of this Law.
Within further procedure of ex post control, the Commission shall order the state aid grantor
to submit additional information and fix the deadline for submittal of such information.
The Commission shall conduct ex post control and take the decision referred to in Article 13
of this Law based on the additional information, namely based on the available information, if
the state aid grantor fails to act pursuant to the Commission’s order as per paragraph 2 of this
Article.
Before the decision referred to in paragraph 3 of this Article is taken, the Commission may
order that the state aid grantor suspends further granting of state aid, if it finds that any further
granting of such aid would cause more serious distortion to market competition.

Rights of Interested Parties
Article 17

Any person with legal interests can file a request with the Commission for initiating the ex post
control.
After verifying the information in the request, the Commission shall adopt a decision in the
sense of Article 13 of this Law and inform the party that filed the request about it.
■
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Repayment of State Aid
Article 18

If, within the ex post control, the Commission finds any flaws, it shall fix a deadline within
which the state aid grantor shall be under obligation to remedy such flaws.
If the state aid grantor fails to remedy the flaws within the specified deadline and fails to
inform the Commission about it in writing, within 5 days after the expiry of deadline referred
to in paragraph 1 of this Article, the Commission shall take the decision on unallowed state
aid.
By its decision referred to in paragraph 2 of this Article, the Commission shall order the state
aid grantor to, without delay, take measures to recover the state aid amount that was granted,
increased by default interest prescribed by law, from the day of using such aid until the date
of recovering the used amount. By the same decision the state aid grantor shall be ordered to
immediately discontinue further granting of the unused portion of state aid.
After expiry of the period of ten years after the day when the state aid was granted, the
Commission shall not be able to order the recovery of state aid.
Informing Competent Authorities and Departments
Article 19

About taking the decision referred to in Article 18 paragraph 2 of this Law, the Commission
shall inform the Supreme Audit Institution, the Republic authority for budget inspection, the
autonomous province department, namely department of the local self-government unit
responsible for budget inspection.
About the measures taken as referred to in paragraph 1 of this Article, the Commission shall
submit the information to the Government.
Finality of the Commission’s Decision. Administrative dispute
Article 20

The Commission’s decision referred to in Article 13 paragraphs 2, 4, 5 and 7, Article 16
paragraph 3 and Article 18 paragraph 2 of this Law shall be final and an administrative
dispute can be initiated against it.
An administrative dispute can be initiated even if the Commission shall not adopt a decision
within the period specified in Article 13 paragraph 3 of this Law.
The lawsuit by which the administrative dispute was instigated shall not stay the execution of
the Commission’s decision referred to in paragraph 1 of this Article.
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Participation in State Aid Control Procedure
Article 21

In the state aid control procedure, a member of the Commission shall respect the provisions of
the law governing the prevention of the conflict of interest in discharge of public functions.
A member of the Commission who is at the same time a representative of the state aid grantor,
or the proposer of the regulation constituting the grounds for state aid granting, may provide
additional information within the state aid control procedure but shall not have the right to
take part in the decision-making process.
A representative of the state aid grantor, or the proposer of the regulation constituting the
grounds for state aid granting who is not a member of the Commission shall be entitled to
participate in the state aid control procedure to provide additional information but shall not
have the right to take part in the decision-making process.
The Commission may also invite representatives of other authorities, organizations and
professional associations to provide further information of relevance for decision-making, but
they shall not have the right to take part in the decision-making process.

Confidentiality of Information
Article 22

Members of the Commission and persons employed with the Ministry shall be under
obligation to, even after termination of their mandates, namely termination of their
employment, keep confidential the information obtained within the state aid control procedure
that the state aid grantor or beneficiary have designated as professional secrecy.
Information referred to in paragraph 1 of this Article shall not be disclosed or communicated
to third persons without explicit written consent of the person whom they concern, unless the
competent authority is required by law to do so.

Reporting
Article 23

Based on the information collected from the state aid grantors, the Ministry shall prepare the
proposal of annual report on the state aid granted in the Republic of Serbia, which the
Commission shall submit to the Government.
The Ministry shall specify in more detail the methodology for annual report drafting, deadline
for submittal of data to the Ministry, and deadline for submittal of the proposal of annual
report referred to in paragraph 1 of this Article.

■
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The regulations within the competence of the Government
Article 24

The Government shall specify in more detail the manner and procedure for state aid scheme
and individual state aid notification, including the rules for granting, namely assessing
whether notified or granted state aid is allowed.

Transitional and Final Provisions
Article 25

Provisions for implementing this Law shall be adopted by the date of its application.
Until the date of application of this Law the Government shall set up the Commission.
Within a period that cannot exceed one year as of the date of commencement of the
application of this Law, the Government shall adopt a programme of compliance of state aid
schemes and individual state aid with this Law, which are effective until that time and
continue to be so after the date of commencement of the application of this Law.
The Commission shall adopt its rules of procedure within 30 days after the Commission’s
setting up date.

Entering into Force of this Law
Article 26

This Law shall enter into force on the eighth day from the date of its publication in the
"Official Gazette of the Republic of Serbia", and shall apply as of January 1, 2010.
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Štampanje

Na osnovu člana 6. Zakona o kontroli državne pomoći („Službeni glasnik RS”, broj 51/09), i člana 43.
stav 1. Zakona o Vladi („Službeni glasnik RS”, br. 55/05, 71/05 – ispravka, 101/07 i 65/08),
Vlada donosi
ODLUKU
o obrazovanju Komisije za kontrolu državne
pomoći
1. Radi obavljanja poslova utvrđenih Zakonom o kontroli državne pomoći, obrazuje se Komisija za
kontrolu državne pomoći (u daljem tekstu: Komisija) u sastavu:
– predsednik
Inga ŠuputĐurić, pomoćnik ministra finansija;
– zamenik predsednika
Milica Petrović, viši stručni saradnik, Komisija za zaštitu konkurencije;
– članovi:
1) Jasmina Roskić, rukovodilac Grupe, Ministarstvo ekonomije i regionalnog razvoja,
2) Jasmina Radonjić, rukovodilac Grupe, Ministarstvo za infrastrukturu,
3) Branislav Đelić, savetnik, Ministarstvo životne sredine i prostornog planiranja.
2. Komisija donosi Poslovnik u roku od 30 dana od dana početka primene Zakona o kontroli državne
pomoći.
3. Članovi Komisije primaju mesečnu naknadu za rad u Komisiji u visini od jedne neto prosečne
zarade po zaposlenom u Republici Srbiji iz prethodna tri meseca, prema podacima organizacije nadležne za
poslove statistike, a predsednik – u visini te zarade uvećane za 50% počev od prve sednice Komisije na kojoj
se razmatraju pitanja iz njene nadležnosti.
4. Ovu odluku objaviti u „Službenom glasniku Republike Srbije”.

05 broj 028571/20092
U Beogradu, 29. decembra 2009. godine
Vlada
Prvi potpredsednik Vlade –
zamenik predsednika Vlade,
Ivica Dačić, s.r.
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REGULATION
ON RULES FOR STATE AID GRANTING
("Official Gazette of RS", no. 13/2010, 100/2011, 91/2012, 37/2013, 97/2013 and 119/14)
I BASIC PROVISIONS
Article 1
This Regulation shall govern in more detail rules for state aid granting, and for assessing
whether notified or granted state aid is allowed. The legislation of the Republic of Serbia
is harmonized with contents of instruments of interpretation that were adopted by
institutions of European community with regard to state aid.
Article 1a
State aid grantor is obliged, when granting state aid to a predetermined user, to adhere to
this regulation, as well as the rules on state aid granting contained in the confirmed
international contracts that are not included in this regulation.
A document that is the basis for state aid granting to non-predetermined users has to be in
accordance with this regulation when it comes to conditions for state aid granting.
Article 2
Some of the expressions used herein have the following meaning:
1) enterprise (state aid beneficiary) is taken to mean any legal or natural entity that,
irrespective of its legal form or manner of financing, uses state aid in any form for
performing production activities and for sales of goods and services in the market, except
for an enterprise in the process of privatization;
Items 2) - 4) (deleted)
5) enterprise in difficulties is an enterprise incapable of preventing losses from own
resources or resources it could obtain from its owners/shareholders, creditors or other
sources and which, without state intervention, would jeopardize its survival short term or
midterm.
An enterprise is deemed to be in difficulties:
(1) in case of a limited liability enterprise, if the amount of subscribed capital
was reduced by more than 50%, out of which in the past 12 months it lost
over one quarter of share capital;
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(2) in case of an enterprise where at least one person is fully liable for its
debts, if the capital presented in financial statements was reduced by more
than 50%, out of which in the past 12 months over one quarter of capital was
lost;
(3) if it meets the criteria for initiating bankruptcy procedure.
If none of the conditions set out in paragraph 1, of this point are fulfilled, an enterprise
can be deemed to be in difficulties if there are obvious indicators that the enterprise is in
difficulties, such as loss growth, total revenue drop, stocks’ increase, redundant
capacities, reduced cash flow, debt rise, interest cost rise and reduction or zero net value
of property. The enterprise is deemed to be in most serious difficulties if it is incapable of
paying (insolvent) or if a bankruptcy procedure was initiated in it.
In any event, state aid can be granted to an enterprise in difficulties only if it proves that
it cannot recover using its own funds, funds of its owners/shareholders, creditors or funds
from other sources in the market.
A newly founded enterprise in operation for a period below three years shall not be
deemed to be in difficulties in this period, unless it is a small or medium enterprise
fulfilling conditions for initiating bankruptcy procedure;
6) large investment project is taken to mean investments into fixed assets with eligible
costs exceeding EUR 50 million;
7) reference rate is interest rate used for calculating and discounting state aid, defined by
the ministry in charge of finance operations and published by Commission for State Aid
Control on its webpage;
8) eligible costs are costs for which state aid grant is allowed;
9) state aid amount (intensity) is the amount of state aid as a percentage of eligible costs;
10) initial investment is investment in tangible and intangible assets in the following
cases:
(1) starting new business activity,
(2) expanding existing activity,
(3) diversification of existing production program by new, additional products,
(4) significant changes in overall production process of existing activity,
(5) acquisition of assets directly related to the enterprise, provided that the
enterprise is shut down or would have been shut down if it had not been
acquired by independent investor under market conditions;
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11) tangible assets are taken to mean assets relating to: land, buildings, constructions,
plants, machines and equipment;
12) intangible assets are property created by transfer of technology, acquisition of patent
rights, licenses, know-how or non-patented technical knowledge;
13) cost of salary is total amount that the state aid beneficiary actually pays for work of
employees, including gross salary, i.e. salary with tax and contributions for compulsory
social insurance paid from the salary, as well as contributions paid to the salary;
14) operating state aid is aid intended for covering a part of an enterprise’s current
expenditures (costs of salaries, transportation, lease, etc.);
15) disadvantaged worker is a person who:
1) has not been employed full-time in the past six months;
2) has not finished secondary education nor acquired professional qualification;
3) over 50 years of age;
4) lives as a single adult with one or more dependents;
5) works in a sector or profession in the Republic of Serbia where the gender
imbalance is at least 25 % higher than the average gender imbalance across
all economic sectors; or belongs to an ethnic minority in the Republic of
Serbia and who requires development of his or her linguistic, vocational
training or work experience profile to enhance prospects of gaining access to
full-time employment;
16) disabled worker is every person whose disability has been recognized by laws of the
Republic of Serbia;
16a) sheltered employment means employment in an enterprise where at least 50% of the
employees are disabled workers;
17) risk capital is financing in the form of equity capital or in the form similar to equity
capital in the early phases of creation and early development of an enterprise (phase of
initiation, founding and development).
18) services of general economic interest are activities, i.e. jobs that secure rights of
citizens, i.e. meeting citizens’ and organizations’ needs, as well as achieving other legally
determined interests in certain areas.
Small, medium and large enterprises (number of employees and financial boundaries
as criteria for determining the type of enterprise)
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Article 2a
Small enterprise is an enterprise for which it is determined based on article 2b-2g of this
regulation that it employs less than 50 people, whose annual turnover and/or total annual
balance is less than EUR 10 million in dinar equivalent.
Medium enterprise is an enterprise for which it is determined based on article 2b-2g of
this regulation that it employs between 50 and 250 people, whose annual turnover is less
than EUR 50 million and/or total annual balance is less than EUR 43 million in dinar
equivalent.
Large enterprise is an enterprise that is not a small or medium enterprise.
Independent, partner and affiliated enterprises as criteria for calculating the number
of employees and financial boundaries
Article 2b
An independent enterprise is an enterprise that is not a partner enterprise or an affiliated
enterprise.
Partner enterprises are enterprises that are not affiliated enterprise and that have the
following relationship: one enterprise (enterprise higher in the ownership rank), alone or
together with one or more affiliated enterprises, has assets or voting rights of 25% or
more in another enterprise (enterprise lower in the ownership rank).
An enterprise is deemed independent, thus without a partner enterprise, if 25% of its
assets or voting rights are owned by investors who individually or together are not
affiliated with the enterprise, and these would include:
1) public investment companies, companies with venture capital, individual or groups of
individuals whose regular activity is investing venture capital, and who invest equity in
businesses not included in the stock exchange (so-called business angels), if their joint
investments in the enterprise are under 1,250,000 euros in dinar equivalent;
2) universities or non-profit research centers;
3) institutional investors, including regional development funds;
4) independent body of a local self-government that has less than 10 million euros in
dinar equivalent in its annual budget and less than 5,000 residents.
Affiliated enterprises are enterprises between which there are some of the following
relationships:
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1) one enterprise has a majority of voting rights of shareholders or members in another
enterprise;
2) one enterprise has the right to appoint or dismiss most members of management or
supervision board in another enterprise;
3) one enterprise has a dominant influence in another enterprise based on a contract
concluded with that other enterprise or a provision in the statute of that other enterprise;
4) one enterprise, which is a shareholder or a member in another enterprise,
independently controls, based on an agreement with other shareholders or members in
that other enterprise, majority of voting rights of shareholders or members in that other
enterprise.
A dominant influence in another enterprise does not exist if investors from paragraph 3 of
this article are not indirectly or directly included in management of that other enterprise,
regardless of their rights as equity owners.
Affiliated enterprises are also those enterprises between which, via one of more
enterprises, there are some of the relationships mentioned in paragraph 4 of this article, as
well as the enterprises that have one of more investors from paragraph 3 of this article.
Affiliated enterprises are also those enterprises between which, via one natural entity or a
group of natural entities that operate together, there are some of the relationships
mentioned in paragraph 4 of this article, if the enterprises are conducting their activity or
a part of the activity in the same relevant market or neighboring markets.
’Neighboring market’ is the market of products or services that is vertically directly
above or below the relevant market.
An enterprise is not a small or medium enterprise if one public body, or several public
bodies together, indirectly or directly, control 25% or more of equity or voting rights in
the enterprise.
An enterprise can make a statement about its status of an independent enterprise, partner
enterprise or affiliated enterprise, as well as a statement on data from article 2a of this
regulation. An enterprise can make such a statement even when the equity is distributed
in such a way that it cannot be precisely determined who owns it. In that case, the
enterprise can declare in good faith that it can be reasonably assumed that one or more
mutually affiliated enterprises do not own 25% of more of equity. Making such
statements does not affect the possibility to examine their validity.
Data that serve for determining the number of employees and financial boundaries,
and the reference period
Article 2v
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Data on the number of employees and financial boundaries are data that refer to the last
approved accounting period and are calculated on the annual basis. The data is taken into
account starting from the day business records were closed. Amount of turnover is
calculated without value added tax (VAT) and other indirect taxes.
If an enterprise determines on the day of closing business records that on the annual level
it surpassed the number of employees or financial boundaries from article 2a of this
regulation, or that it dropped below that number, i.e. boundary, it gains or loses the status
of a small or medium enterprise only if that occurs during two consecutive accounting
periods.
For newly-founded enterprises whose regular annual financial reports have not yet been
approved, data are obtained through assessment in good faith during the fiscal year.
Number of employees
Article 2g
The number of employees corresponds to the number of annual work units (hereinafter:
AWU), i.e. the number of employees with full working hours who worked in the
enterprise or on its behalf during the whole year in question. The work of persons who
did not work the whole year in question, who did not work full working hours, regardless
of how long their working hours were, and the work of seasonal workers (based on the
employment contract or the contract on temporary and occasional work) is considered a
part of AWU.
Staff of an enterprise includes:
1) employees;
2) persons working for a subordinate enterprise if they are considered employed;
3) owners - managers;
4) partners who are regularly included in activities of the enterprise and who benefit from
financial benefits of the enterprise.
Interns or students who are on vocational training and have an employment contract as
interns or a contract on vocational training are not considered staff.
Determining data on an enterprise
Article 2d
Data on an independent enterprise, including the number of employees, are determined
solely based on its regular annual financial reports.
6

Data on an enterprise that has partner enterprises or affiliated enterprises, including the
number of employees, are determined based on its regular annual financial reports and
other enterprise data, or based on consolidated financial reports of the enterprise, or
consolidated financial reports in which the enterprise is included via consolidation.
Data on each partner enterprise of the enterprise in question, which are on the next higher
or lower level in ownership rank from the enterprise in question, will be added to the data
from paragraph 2 of this article. Adding is proportional to the percentage of share in
equity or voting rights, whichever is larger. Larger percentage is valid in enterprises with
reciprocal shareholding.
100% of data on each enterprise that is indirectly or directly affiliated with the enterprise
in question are added to data from paragraphs 2 and 3 of this article, unless these data are
already included in the consolidated financial report.
Due to implementation of paragraphs 2, 3 and 4 of this article, data on partner enterprises
of the enterprise in question are taken out of their regular annual financial reports or from
other consolidated data, and are added to 100% of data on all the enterprises affiliated
with them, unless those data are already included in the consolidated financial report.
Due to implementation of paragraphs 2, 3 and 4 of this article, data on the enterprise
affiliated with the enterprise in question are taken out of their regular annual financial
reports or from other consolidated data, and data on every other possible enterprise that
is a partner of this affiliated enterprise, and that is on the next higher or lower level of
ownership rank than the enterprise in question, are proportionally added to them, unless
they are included in the consolidated financial report in the percentage least proportional
to the percentage determined based on paragraph 3 of this article.
If consolidated financial reports have no data on employees in a company, the number of
employees is calculated by proportionally adding data from its partner enterprises and by
adding data from its affiliated enterprises.
Article 3
Categories of state aid that can be granted under this Regulation include:
1. Regional state aid,
2. Horizontal state aid,
3. Sectoral state aid,
4. State aid of low value (De minimis state aid),
4a. State aid for providing services of general economic interest.
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1.1. Types of regional state aid are defined by primary grant objectives, namely:
1) regional investment state aid,
2) regional state aid for founding small enterprises,
3) regional operating state aid.
2.1. Horizontal state aid is defined by primary grant objectives, namely:
1) for small and medium enterprises,
2) for rescuing and restructuring enterprise in difficulties,
3) for employment,
4) for environmental protection,
5) for research, development and innovation,
6) for training,
7) in the form of risk capital,
8) to the cultural sector
3.1. Specific types of sectoral state aid for which special grant rules are defined in this
Regulation include:
1) steel sector,
2) coal sector,
3) transport sector.
For state aid grant in all other sectors and/or activities, classified under the law governing
classification of activities, the same rules apply as prescribed for regional and horizontal
state aid grant herein, unless otherwise prescribed by this Regulation.
4.1. De minimis state aid can be granted only when it is not possible to grant aid based on
the rules for regional, horizontal or sectoral state aid.
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Article 4
State aid for export is prohibited. State aid grant prohibition shall apply to volume of
export, goods’ distribution network management and current costs of enterprise directly
related to export activities.
State Aid Cumulation Rule
Article 5
For the same eligible costs, the most favorable state aid amount defined herein shall be
applied, which represents the upper limit for total state aid grant amount, regardless of:
1) whether state aid is granted based on one or in combination of more schemes and/or
individual state aids, and
2) whether state aid is granted by the Republic of Serbia, Autonomous Province or a local
government unit.
Before granting state aid to beneficiary, state aid grantor shall ensure that beneficiary has
provided a statement specifying whether and on what grounds from paragraph 1, points 1
and 2 of this article the beneficiary had received state aid arising from the same eligible
costs.
Conversion
Article 6
State aid amount denominated in EUR herein shall be converted to RSD by official
median exchange rate of the National Bank of Serbia as of the date of granting the state
aid.
State aid is considered granted on the day it is made available to state aid beneficiary.
Reference and Discount Rates
Reference rate is an interest rate used for calculating aid amount and for discounting
state. The ministry in charge of finance shall prescribe the manner of setting, calculating
and updating the base reference rate and calculating reference and discount rate used for
calculating aid amount and discounting state aid and calculating the amount of granted
state aid, and the Commission for State Aid shall publish it on its website.
II REGIONAL STATE AID
Article 7
Regional state aid can be granted for:
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1) initial investments and creation of new jobs related to initial investments – regional
investment state aid,
2) founding small enterprises,
3) operating costs.
Regional state aid cannot be granted to enterprises operating in steel, synthetic fiber and
coal sectors, or to enterprises in difficulties.
1. Regional Investment State Aid
Article 8
The amount of regional investment state aid granted to large enterprises is set up to 50%
of eligible costs for initial investments.
The amount of regional investment state aid from paragraph 1 of this article can be
increased by up to 20 percentage points for small enterprises and by up to 10 percentage
points for medium enterprises. The increase does not apply to enterprises in the transport
sector and to major investment projects in any sector.
Article 9
Eligible costs for regional investment state aid grant comprise investment costs
concerning:
1) initial investments (tangible and intangible assets),
2) new jobs related to initial investment.
In case of small and medium enterprises, eligible costs are costs of study preparation and
consulting services related to initial investment if state aid amount is up to 50% of actual
costs incurred.
In case of acquiring an enterprise which is shut down or would have been shut down if it
had not been acquired, eligible costs are costs of purchasing the property of that
enterprise under market conditions from a third party.
Property acquired through acquisition must be new, except when state aid is granted to
small and medium enterprises. In case of taking over, the amount of funds for acquisition
of which state aid had been granted prior to the purchase shall be deducted from total
amount.
Costs relating to acquisition of property under lease, except land and buildings, are
eligible only if lease is in the form of financial leasing and contains an obligation to buy
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the property upon expiration of the lease period. In case of leasing land or buildings, the
lease must continue for a minimum of five years after the planned end date of investment
project, i.e. three years for small and medium enterprises.
From the aspect of regional investment state aid, the costs relating to purchase of
transportation means and equipment in the transport sector are not deemed eligible costs.
Article 10
Regional investment state aid for investments into intangible assets can be granted under
the following conditions:
1) funds must be used exclusively inside the enterprise – regional state aid beneficiary,
2) depreciation is calculated in accordance with the valid regulations,
3) the assets are and remain property of that enterprise and are presented in its balance
sheet for a minimum of five years (i.e. three years for small and medium enterprises),
4) the assets are acquired from a third party under market conditions.
Eligible investment costs for acquisition of intangible assets for large enterprises amount
to up to 50% of total eligible investment costs, and for small and medium enterprises up
to 100%.
Article 11
In case that the amount of regional investment state aid is calculated based on estimated
costs of salaries for new jobs, the following conditions must be fulfilled:
1) work position must be directly related to initial investment and opened within three
years from completion of investment;
2) investment must result in a net increase of the number of employees in the enterprise
compared to the average number of employees in the past 12 months, and in case that a
job position is terminated in this period, it must be deducted from the number of new
jobs;
3) new jobs must be retained for a minimum of five years in case of large enterprises, i.e.
three years for small and medium enterprises from the date when the jobs were created
for the first time.
The amount of regional investment state aid must not exceed a certain percentage of
employee’s cost of salary in the two year period and the percentage equals the allowed
amount of investment state aid from Article 8 herein.
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Article 12
Total amount of regional investment state aid is calculated based on:
1) eligible costs for initial investments,
2) estimated costs of gross salaries for new jobs related to investments in a two year
period,
3) combination of methods from paragraph 1, points 1 and 2 herein, provided that the aid
does not exceed the most favorable amount arising from application of one or another
manner of calculation.
Article 13
Amount of regional investment state aid for major initial investments is defined in the
following manner:
1) for eligible costs up to EUR 50 million in RSD equivalent – up to 50% of these costs,
2) for portion of eligible costs of EUR 50-100 million in RSD equivalent – 25% of these
costs,
3) for portion of eligible costs exceeding EUR 100 million in RSD equivalent – 17% of
these costs.
Article 14
Regional investment state aid beneficiary must provide a minimum of 25% cost coverage
from own resources or from other sources not related to state aid.
Initial investments and related new jobs must remain in the same area and/or region for a
minimum of five years (i.e. three years for small and medium enterprises) after project
end.
Regional investment state aid for small and medium enterprises cannot be granted to an
enterprise that had not applied as potential state aid beneficiary before project
implementation in the manner and under conditions determined by state aid grantor.
Regional investment state aid cannot be granted to a large enterprise before, in addition to
conditions set out in paragraph 3 herein, state aid grantor has established through review
of documentation submitted by beneficiary that this state aid grant would result in:
1) significant increase in project size, or
2) significant increase of total amount of funds the beneficiary invests in the project, or
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3) significant increase of project implementation speed, or
4) project implementation which could not be accomplished without state aid.
2. Regional State Aid to New Small and Medium Enterprises
Article 15
Regional state aid can be successively granted to new small enterprises in the amount of
up to EUR 2 million in RSD equivalent provided that the eligible costs were actually
incurred within five year period from the date of founding the enterprise.
State aid amount must not exceed 40% of eligible costs incurred in the first three years of
operation and 30% in the following two years.
Annual amount of state aid granted to new small enterprises must not exceed 33% of the
total amount of determined in paragraph 1 of this article.
Article 16
Eligible costs for state aid grant from Article 15, paragraph 1 of this Regulation are:
1) costs of legal, advisory, consulting and administrative services directly related to
enterprise founding,
2) interest on funds provided from external sources and dividends on own employed
capital not exceeding the reference rate,
3) rent for production plants/equipment,
4) fixed costs – electricity, water, heating, taxes (except VAT and profit tax) and
administrative taxes,
5) amortization, expenses of renting and leasing of production plants/equipment with the
right of use to expiration of contract, as well as costs of salaries and compulsory social
insurance provided that the main investments or measures for opening new job positions
and employment do not contain other forms of state aid.
3. Regional State Aid for Operations
Article 17
Regional state aid can also be granted for covering operating expenditures, but only if the
following conditions are cumulatively fulfilled:
1) state aid contributes to equal regional development,
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2) state aid is proportionate to the difficulties that need to be removed,
3) state aid is time limited and digressive.
III HORIZONTAL STATE AID
1. State Aid for Small and Medium Enterprises
Article 18
State aid for small and medium enterprises cannot be granted to enterprises in coal
extraction sector or enterprises in difficulties.
Article 19
State aid for small and medium enterprises can be granted for advisory services and
cannot exceed 50% of eligible costs.
Eligible costs for advisory services are costs of hiring external consultants.
Advisory services from paragraph 2 herein do not apply to regular and normal tax
advisory services, regular legal services or advertising services.
Article 20
State aid to small and medium enterprises can be granted for participation in trade shows
and exhibitions. The amount of state aid cannot exceed 50% of eligible costs.
Eligible costs for participation in trade shows and exhibitions are costs incurred by
renting, mounting, and running the booth for the first-ever appearance of an enterprise in
a trade show or exhibition.
State aid from paragraph 1 herein can be granted for appearances in various trade shows,
but not for multiple appearances in the same trade show.
2. State Aid for Rescuing and Restructuring Enterprise in Difficulties
Article 21
State aid for rescuing and restructuring cannot be granted to an enterprise in the sectors of
steel and coal production.
State aid from paragraph 1 herein cannot be granted to a newly-founded enterprise and if
its initial financial position is insecure, or to an enterprise in the coal and steel production
sectors.
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State aid for rescuing and restructuring can be granted to an enterprise in which the
bankruptcy procedure was initiated, due to its survival and continuation of operations.
If an enterprise belongs to a large business group and fulfills the conditions for receiving
state aid for rescuing and restructuring, state aid can be granted to it if it proves that the
difficulties are only its own, that they are too large for the business group to handle on its
own, and that they did not occur as a consequence of arbitrary distribution of expenses
within the business group.
Article 22
State aid for rescuing can be granted if the following conditions have been fulfilled:
1) it is intended to maintain liquidity and is granted in the form of loan guarantees or
loans;
2) each loan must be paid with normal commercial interest rate (at least comparable to
the reference rate from Article 2 herein) and all commitments arising from guarantees
settled within six months after the first installment has been paid to enterprise;
3) state aid is one-off and must be justified by serious social and economic difficulties;
4) state aid is limited to an amount necessary for the enterprise to continue operating in
the period for which the aid was granted (covering costs of salaries, usual procurements,
implementation of organizational changes, fast abandonment of the operations that are
creating losses, etc.);
5) it is approved only for a period required to prepare the restructuring plan, which cannot
exceed six months.
State aid grantor shall ensure that beneficiary of state aid for rescuing submits the
following documents within six months at the latest following the date of state aid grant:
a) restructuring plan, or
b) liquidation plan, or
c) evidence that loan has been paid in its entirety or that guarantee has expired.
Article 23
State aid for restructuring can be granted only if the following conditions have been
cumulatively fulfilled:
1) enterprise has prepared the restructuring plan, including:
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(a) resumption of enterprise’s long-term competitiveness within reasonable time based on
realistic assumptions concerning future business conditions, which includes abandonment
of the operations that are creating losses;
(b) termination of organizational parts of the enterprise that caused losses, which includes
social measures for the benefit of redundant workers whose expenses are not paid by the
state aid beneficiary,
(c) description of circumstances that produced the difficulties in order to estimate if the
suggested measures are appropriate;
(d) envisaging such form of organizing as would enable the enterprise to cover all its
costs, including amortization and financial commitments, after restructuring without
additional aid;
(e) start date and end date of the restructuring process are defined;
2) enterprise is taking compensation measures to avoid significant market disruptions:
transfer or sale of property, capacity or market share reduction. Compensation measures
do not apply to small enterprises,
3) state aid amount is limited to a minimum required for implementing the restructuring
plan measures.
State aid beneficiary shall finance a portion of costs pertaining to the restructuring
process from own resources or from external sources of financing under market
conditions, as follows:
a) small enterprises in the amount of at least 25%,
b) medium enterprises in the amount of at least 40%,
c) large enterprises in the amount of at least 50%.
Article 24
State aid for rescuing and restructuring can be granted only once, and exceptionally again
after expiration of a ten year period.
If an enterprise has already been granted state aid once for rescuing or restructuring, and
fewer than 10 years has passed since state aid for rescuing or restructuring was granted or
since the process of restructuring was finished or implementation of the plan of
restructuring was stopped (what happened the latest is what is taken into consideration),
new state aid for rescuing or restructuring is allowed in the following cases:
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1) is state aid for restructuring is granted after aid for rescuing, as a part of a unique
process of restructuring;
2) is state aid for rescuing was granted, and restructuring with state aid did not follow:
(a) if it can be reasonably presumed that the enterprise will become sustainable on a long
term after state aid for rescuing is granted, and
(b) if new state aid for rescuing or restructuring became necessary no sooner than after 5
years, due to circumstances that could not have been foreseen and for which the
enterprise is not responsible;
3) if there are exceptional and unpredictable circumstances for which the enterprise is not
responsible.
State aid provider is obliged, right after getting a notification from the state aid
beneficiary that the restructuring process has been finished, to inform the Commission for
State Aid Control about that in writing.
The scheme for state aid granting for rescuing and/or restructuring of small and medium
enterprises in difficulties is allowed:
1) if an enterprise fits the definition of small and medium enterprises from this regulation,
2) if conditions have been met for granting state aid for rescuing, especially if the
condition of the 6 month limit has been met,
3) if conditions have been met for granting state aid for restructuring, especially if the
condition regarding the restructuring plan was fulfilled,
4) if state aid amount is not bigger than 10 million euros in dinar equivalent, including
aid from other sources or schemes.
Article 24a
State aid provider is obliged, right after getting a notification from the state aid
beneficiary that the restructuring process has been finished, to inform the Commission for
State Aid Control about that in writing.
State aid provider is obliged to submit to the Commission for State Aid Control regular
annual reports on the progress of the restructuring plan, until the restructuring plan is
finished.
3. State Aid for Employment
Article 25
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State aid for employment can be granted to enterprises operating in all sectors, except to
enterprises operating in the coal sector and enterprises in difficulties.
State aid for employment can be granted for employing disadvantaged workers and
disabled workers in the form of earnings’ subsidies and as compensation for additional
costs of employing disabled workers.
State aid for employing disadvantaged workers and disabled workers can be granted if it
results in a net increase of the number of disadvantaged and disabled workers within a
certain enterprise or for additional costs of instruments or equipment for disabled
workers.
3.1. State Aid for Employing Disadvantaged Workers
Article 26
State aid for employing disadvantaged workers can be granted in the form of earnings'
subsidies under the following conditions:
1) employment results in net increase of the number of employees,
2) a disadvantaged worker, save in the event of legal termination of employment due to
violation of work obligation, has the right to permanent employment in the minimum
period prescribed by the law or by collective employment agreement.
The amount of state aid cannot exceed 50% of eligible costs.
If a period of employment of disadvantaged workers is less than 12 months, state aid is
proportionally reduced.
Eligible costs for state aid grant for employing disadvantaged workers are costs of
salaries of disadvantaged workers for a period of 12 months maximum after employment
date, or for a period of 24 months if the disadvantaged worker had been unemployed for a
period of 24 months or more.
3.2. State Aid for Employing Disabled Workers
Article 27
State aid for employing disabled workers can be granted in the form of earnings’
subsidies under conditions set out in Article 26, paragraph 1 herein.
The amount of state aid cannot exceed 75% of eligible costs.
If a period of employment of disabled workers is less than 12 months, state aid is
proportionally reduced.
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Eligible costs for state aid grant for employing disabled workers are costs of salaries in
any time period in which a disabled worker is employed.
3.3. State Aid for Compensating Additional Costs of Employing Disabled Workers
Article 28
Eligible costs for state aid grant for compensating additional costs of employing disabled
workers are costs which, apart from costs of salaries set out in Article 27 herein, are
additional to those cost that enterprise would bear if it had employed persons without
disability for a period in which a disabled worker is employed.
Eligible additional costs for state aid grant for compensating additional costs of
employing disabled workers are as follows:
1) cost of adapting business premises,
2) cost of employing personnel for a period of time in which they assist disabled workers
only,
3) cost of adapting or purchasing equipment and/or purchase and testing of software used
by disabled workers, including adapted or auxiliary technical equipment,
4) cost of building, installing or broadening enterprise and installation of equipment,
including all costs of administration and transportation directly related to employing
disabled workers, if the state aid beneficiary is conducting sheltered employment,
Amount of state aid grant for compensating additional costs of employing disabled
workers cannot exceed 100% of eligible costs.
3.3.a Deviation from the rules on state aid cumulation
Article 28a
State aid for disabled persons from Articles 27 and 28 of this regulation can be
cumulated, when it comes to the same eligible costs, with another state aid envisaged in
this regulation even above the upper limit determined in Article 5, paragraph 1 of this
regulation, if the cumulation does not exceed 100% of eligible costs at any period the
persons in question were employed.
4. State Aid for Environmental Protection
Article 29
State aid for environmental protection can be granted for removing or preventing harm to
environment or natural resources created by beneficiary's activities, for removing risks of
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such harms or for higher efficiency in exploiting natural resources, including energy
efficiency measures and use of renewable energy sources.
State aid for environmental protection can be granted to enterprises in all sectors, save
transport sector in the area of infrastructure relating to aerial, road and railway traffic, as
well as inland navigation.
State aid for environmental protection cannot be granted to small and medium enterprises
that had not applied as potential state aid beneficiaries before project implementation in
the manner and under conditions determined by state aid grantor.
State aid for environmental protection cannot be granted to a large enterprise before, in
addition to conditions set out in paragraph 3 herein, state aid grantor has established
through review of documentation submitted by beneficiary that without state aid grant the
beneficiary would not be able to ensure the planned level of environmental protection.
4.1. State Aid for Achieving Higher Standards than Applicable in the Republic of
Serbia or for Increasing Environmental Protection Level in Absence Thereof
Article 30
State aid for achieving higher standards than applicable in the Republic of Serbia or for
increasing environmental protection level in absence thereof can be granted for an
investment that:
1) enables the beneficiary to increase environmental protection level as a result of its
activities above applicable environmental protection standards in the Republic of Serbia,
or
2) enables the beneficiary to increase environmental protection level as a result of its
activities in absence of environmental protection standards in the Republic of Serbia.
State aid cannot be granted in the event when such aid is intended for achieving the
standards in the Republic of Serbia which have been adopted, became effective, but are
not applied yet.
As an exception to paragraph 2 of this Article, state aid for purchase of new vehicles for
road, railway or air transportation, as well as inland navigation can be granted if such
vehicles meet the new standards that became effective in the Republic of Serbia, but are
not yet applied.
Article 31
Eligible costs for granting state aid for achieving higher standards than applicable in the
Republic of Serbia or for increasing environmental protection level in absence thereof are
costs of investment into tangible and intangible assets.
20

Eligible costs from paragraph 1 herein must be limited to additional investment costs
required for achieving higher environmental protection level than required by standards
of the Republic of Serbia, or those that the beneficiary would have achieved in absence of
standards and without state aid grant.
Eligible costs from paragraph 1 herein are calculated as net difference between benefit
and cost of operations related to additional investment into environmental protection that
exist during the first five years of investment.
Article 32
The amount of state aid shall be as follows:
1) for large enterprises – up to 50% of eligible costs,
2) for medium enterprises – up to 60% of eligible costs,
3) for small enterprises – up to 70% of eligible costs.
When investing includes procurement of property for environmental innovations or
starting a project of environmental innovations, the amount of state aid can be increased
by as much as 10 percentage points:
1) if property or project of environmental innovations are new, or at least substantially
better than state of the art technology in the same sector of industry in the Republic of
Serbia, which is proven through a precise description of innovation and market
conditions in which it was introduced or expanded. The innovation is compared to
processes or organizational techniques used by other enterprises in the same industry
sector through application of state of the art technology,
2) if the expected benefit to the environment is substantially higher than the improvement
resulting from the general development of state of the art technology in comparable
activities. When quantitative parameters can be used for comparing environmentallyinnovative activities with standard environmentally non-innovative activities, the
’substantially higher’ means that the border improvement expected from
environmentally-innovative activities regarding reduced risk to the environment,
pollution or improved efficiency of consumption of energy or resources – has to be at
least twice as high as the border improvement expected from the general development of
non-innovative comparable activities. In case when that approach is not appropriate or
when quantitative comparison is not possible, the request for granting state aid has to
contain a thorough description of the method used for meeting the ’substantially higher’
criteria and for providing the standard comparable to this method’s standard,
3) the innovative nature of property or project contains a clear level of risk in the
technological, market or financial sense, which is higher than the risk usually connected
to non-innovative property or project in comparable activities. That risk can be presented
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as expenses related to income of the enterprise, time needed for development, expected
gain from the environmental innovation compared with expenses, likelihood of failure,
etc.
4.2. State Aid for Early Compliance with New Standards
Article 33
State aid for early compliance with new standards in the Republic of Serbia that increase
environmental protection level, but are not in application yet, can be granted only for
investments made and completed at least one year before the start of application thereof.
Article 34
Eligible costs for granting state aid for early compliance with new standards must be
limited to additional investment costs required to achieve environmental protection level
required by new standards in the Republic of Serbia compared to the environmental
protection level before application thereof.
Eligible costs from paragraph 1 herein are calculated as net difference between benefit
and cost of operations related to additional investment into early compliance with new
standards that exist during the first five years of investment.
Article 35
In case that project completion and its application occur in the period between one and
three years before entering into force of a standard, state aid amount cannot exceed:
1) for small enterprises – 20% of eligible costs,
2) for medium enterprises – 15% of eligible costs,
3) for large enterprises – 10% of eligible costs.
In case that project completion and its application occur in the period over three years
before entering into force of a standard, state aid amount cannot exceed:
1) for small enterprises – 25% of eligible costs,
2) for medium enterprises – 20% of eligible costs,
3) for large enterprises – 15% of eligible costs.
4.3. State Aid for Energy Saving
Article 36
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State aid for energy savings can be granted to enterprises as investment and as operating
aid.
Article 37
Eligible costs for granting state aid for energy savings must be limited to additional
investment costs required to achieve energy savings above the level required by the
standards in the Republic of Serbia.
Eligible costs from paragraph 1 herein are calculated as net difference between benefit
and cost of operations related to additional investment for achieving energy savings that
exist during the first five years of investment for large enterprises, and during the first
three years for small and medium enterprises.
Article 38
Investment state aid amount is defined as follows:
1) for small enterprises – up to 80% of eligible costs,
2) for medium enterprises – up to 70% of eligible costs,
3) for large enterprises – up to 60% of eligible costs.
Article 39
Operating state aid can be granted if the following conditions are fulfilled:
1) state aid is limited to compensating additional production costs arising from
investment, bearing in mind the benefits resulting from energy savings. When defining
the operating aid amount, each investment aid granted to enterprise for new plant shall be
deducted from production costs,
2) state aid is limited to five years,
3) in the event of state aid grant which gradually reduces over time, aid amount shall not
exceed 100% of additional costs in the first year, but it must be linearly reduced to zero at
the end of year five. In the event of state aid grant which does not reduce gradually over
time, state aid amount shall not exceed 50% of additional costs.
4.4. State Aid for Production of Energy from Renewable Sources
Article 40
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State aid for production of energy from renewable sources can be granted as investment
and as operating state aid if there is no mandatory standard in the Republic of Serbia
regarding a share of energy from renewable sources for individual enterprises.
Investment and operating state aid for production of bio-fuels is permitted only in case of
sustainable bio-fuels.
Article 41
Eligible costs for granting state aid for production of energy from renewable sources
comprise additional investment costs borne by enterprise compared to a traditional power
plant or traditional heating plant with the same capacity in terms of energy production
performance.
Eligible costs from paragraph 1 herein are calculated as net difference between benefit
and cost of operations related to additional investment into production of energy from
renewable sources that exist during the first five years of investment.
Article 42
The amount of investment state aid that can be granted is as follows:
1) small enterprises – up to 80% of eligible costs,
2) medium enterprises – up to 70% of eligible costs,
3) large enterprises – up to 60% of eligible costs.
Article 43
Operating state aid can be granted for covering the difference between costs of energy
production from renewable sources and market price of that form of energy and it is
related to energy production from renewable sources with a view to selling it in the
market or for own use by enterprise.
Operating state aid can be granted only until the completion of the subject investment
amortization process and cannot exceed the investment costs. When defining the
operating state aid amount, each aid granted to enterprise for investing into new plant
shall be deducted from production costs.
In addition to conditions stated in paragraph 2 herein, operating state aid can also be
granted under conditions set out in Article 39 of this Regulation.
4.5. State Aid for Plants for Combined Production of Electricity and Heat
(Cogeneration)
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Article 44
State aid for cogeneration can be granted as investment and as operating state aid.
Investment state aid for cogeneration can be granted under condition that the new
cogeneration unit generates total savings of primary energy compared to separate
generation or that it improves existing cogeneration units or that transformation of
existing energy plant into cogeneration unit generates savings of primary energy
compared to the original situation.
Article 45
Eligible costs for granting state aid for cogeneration must be limited to additional
investment costs required for establishing a highly efficient cogeneration plant compared
to investment.
Eligible costs from paragraph 1 herein are calculated as net difference between benefit
and cost of operations related to additional investment into cogeneration that exist during
the first five years of investment.
Article 46
The amount of investment state aid that can be granted is as follows:
1) small enterprises – up to 80% of eligible costs,
2) medium enterprises – up to 70% of eligible costs,
3) large enterprises – up to 60% of eligible costs.
Article 47
Operating state aid can be granted under conditions set out in Article 43 herein to
enterprises that supply the market with electricity and heat via the distribution network in
cases when costs of producing such energy exceed their market price, as well as for
industrial usage of combined electricity and heat production if production price of one
energy unit by using this technology exceeds market price of one unit of traditional
energy.
4.6. State Aid for Energy Efficient District Heating
Article 48
Investment state aid for energy efficient district heating can be granted under condition
that the combined production and distribution of heat result in primary energy savings
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and that the investments are intended for usage and distribution of waste heat for the
purpose of district heating.
Article 49
Eligible costs for granting state aid for energy efficient district heating must be limited to
additional investment costs required for establishing energy efficient district heating
compared to investment.
Eligible costs from paragraph 1 herein are calculated as net difference between benefit
and cost of operations related to additional investment that exist during the first five years
of investment.
Article 50
The amount of investment state aid that can be granted is as follows:
1) small enterprises – up to 70% of eligible costs,
2) medium enterprises – up to 60% of eligible costs,
3) large enterprises – up to 50% of eligible costs.
4.7. State Aid for Waste Management
Article 51
State aid for managing waste of other enterprises, including re-use, recycling, and
processing can be granted only if the following conditions are cumulatively fulfilled:
1) investment is intended to reduce pollution produced by other enterprises – polluters,
and does not cover pollution produced by aid beneficiary,
2) aid does not exempt polluters from paying the fees under regulations governing
environmental protection and waste management or fees that are considered normal cost
of enterprise – polluter,
3) investment improves the process in which the use of waste for production of finished
products is economically profitable or results in the use of traditional technologies in an
innovative manner,
4) processed waste would have otherwise been deposited or processed in a manner less
acceptable for the environment,
5) investment does not only increase demand for the objects to be recycled, but increases
collection of that waste as well.
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Article 52
Eligible costs for granting state aid for waste management are additional investment costs
required for investment into waste management compared to traditional production of
equal capacity that does not include waste management.
Eligible costs from paragraph 1 herein are calculated as net difference between benefit
and cost of operations related to additional investment into waste management that exist
during the first five years of investment.
Article 53
The amount of investment state aid that can be granted is as follows:
1) small enterprises – up to 70% of eligible costs,
2) medium enterprises – up to 60% of eligible costs,
3) large enterprises – up to 50% of eligible costs.
4.8. State Aid for Remediation of Contaminated Sites
Article 54
Investment state aid to enterprises engaged in removing harms to environment by
remediating contaminated sites can be granted only if it results in improvement of natural
environment.
Harms to environment from paragraph 1 herein are related to degradation of soil, surface
or underground water quality.
State aid cannot be granted if polluter can be identified, in which case the principle of
“polluter pays” shall be applied. If polluter is not identified or cannot be ordered to bear
the cost of remediation, state aid can be granted to the entity that is performing
remediation operations.
Article 55
Eligible costs for granting state aid for remediating contaminated sites are all costs
related to contaminated site remediation operations, reduced by the amount of land value
increase in that area.
Article 56
State aid for contaminated site remediation can be granted in the amount of up to 100%
of eligible costs. Total amount of aid cannot exceed actual costs borne by enterprise.
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4.9. State Aid for Relocation of Enterprises
Article 57
Investment state aid for relocation of enterprises on new locations for environmental
protection purposes can be granted under the following conditions:
1) change of location must be performed for environmental protection purposes or
prevention of harm to environment and the change must be backed up by decision of
authorities or court decision or it must be a result of agreement between enterprise and
authorities,
2) enterprise meets the highest environmental protection standards applied in the new
location after relocation.
State aid can be granted only to those enterprises operating in urban zones or in special
areas in the Republic of Serbia protected under law as natural habitats of flora and fauna
and performing their activities in accordance with the law, but due to higher degree of
pollution of environment caused by these activities must be moved to another location.
Article 58
Eligible costs for granting state aid for relocation of enterprises are:
1) costs related to purchase of land, construction, or purchase of new plants, provided that
they have the same capacity as the ones that have been abandoned,
2) costs of penalties borne by enterprise due to termination of land or building lease
agreements if early termination of contract occurred due to a decision of authorities or
court decision regarding the change of location.
In determining the amount of eligible costs, the following shall be deducted:
1) gains from sale or renting the abandoned plant or land,
2) compensation received for expropriation (deprivation of ownership),
3) any other gains relating to plant relocation, especially gains arising from improvement
of technology used at the moment of relocation,
4) investments into capacity increase.
Article 59
The amount of investment state aid that can be granted is as follows:
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1) small enterprises – up to 70% of eligible costs,
2) medium enterprises – up to 60% of eligible costs,
3) large enterprises – up to 50% of eligible costs.
4.10. State Aid for Environmental Studies
Article 60
State aid can be granted to enterprise for environmental studies directly related to
investments into:
- achieving standards under conditions set out in Articles 30 to 32 herein,
- achieving energy savings under conditions set out in Articles 36 to 39 herein, and
- production of renewable energy under conditions set out in Articles 40 to 43 herein.
State aid can be granted even in cases when, after findings of a preparatory research,
investment which is the subject of research is not made.
Article 61
Eligible costs for granting state aid for environmental studies are costs of preparing the
study.
The amount of investment state aid that can be granted is as follows:
1) small enterprises – up to 70% of eligible costs,
2) medium enterprises – up to 60% of eligible costs,
3) large enterprises – up to 50% of eligible costs.
5. State Aid for Research, Development and Innovation
Article 62
State aid for research, development and innovation can be granted to enterprises in all
sectors, but it cannot be granted to enterprises in difficulties.
In case of granting state aid to large enterprises, such enterprise shall prove stimulating
effects in line with the following criteria: increase of project volume, broadening the area
of activity, quicker project implementation, and increase of the total amount for research,
development and innovation.
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5.1. State Aid for Research and Development
Article 63
State aid for research and development can be granted for:
1) basic research that represents experimental or theoretical work for acquiring new
knowledge on fundamental principles of appearances and observed facts, without direct
application in practice,
2) industrial research that represents planned research or examination with the aim of
acquiring new knowledge and skills for development of new products, processes or
services and/or for significant improvement of existing products, processes or services,
3) experimental development including: acquisition, combining, shaping, and using
existing scientific, technological, business and other relevant knowledge and skills for
preparing plans or designs for new, changed or improved products, processes or services,
as well as other activities for the purpose of concept defining, planning and documenting
of new products, processes or services.
Activities referred to in paragraph 1, point 3 herein are specifically taken to mean:
a) production drafts, drawings, plans, and other documentation provided that they are not
intended for commercial use,
b) development of commercially usable prototypes and pilot projects if the prototype is a
final commercial product and if costs of production for presentation purposes and for
validity testing only would be unacceptably high,
c) experimental production and product, process or service testing, provided that they
cannot be used as such or so adjusted to have industrial or commercial application.
State aid for experimental development cannot be granted for routine or periodical
changes of products, production lines, production processes, services or other existing
operations, and in the event that such changes represent improvements.
Article 64
Eligible costs for research and development are:
1) cost of personnel (researchers, technicians, and other supporting staff) to the degree in
which they are involved in the research project,
2) costs of instruments and equipment to the degree in which they are used for the
research project. If the instruments and equipment are not used throughout the entire
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duration of the research project, eligible costs are only depreciation costs in the period of
project duration calculated based on good accounting practice,
3) costs of buildings and land to the degree in which they are used for the research
project, where for buildings the cost of amortization throughout the research project
period shall be applied, and for land the cost of purchase or lease or actual capital
expenses incurred,
4) costs of contractual research, technical knowledge and patents that were bought or
licensed from third parties at market prices, if the transaction was made under
competitive conditions, and costs of advisory and similar services if they are used for
research activities only,
5) additional overhead costs incurred directly as a result of research activities,
6) other operating costs of operation, including cost of materials, consumables and
products incurred directly as a result of research activities.
In case of experimental development, all income generated from using the developed
prototypes and experimental drawings for commercial purposes shall be deducted from
eligible costs, if applicable.
Article 65
The amount of state aid is determined as follows:
1) for basic research – up to 100% of eligible costs,
2) for industrial research – up to 50% of eligible costs,
3) for experimental development – up to 25% of eligible costs.
The amount of state aid for industrial research and experimental development can be
additionally increased:
1) up to 10 percentage points for medium enterprises and up to 20 percentage points for
small enterprises,
2) up to additional 15 percentage points, but not exceeding 80 percentage points of
eligible costs if:
a) project involves cooperation with at least one small or medium enterprise or is
conducted in at least two different countries, and if neither enterprise alone bears more
than 70% of eligible costs relating to the cooperation project, or
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b) project involves cooperation between enterprise and a research organization, where
research organization bears a minimum of 10% of eligible project costs and is entitled to
publishing the results of its research project, or
c) in case of industrial research, project results are announced in conferences of scientific
or technical nature, in scientific or technical journals available to all.
5.2. State Aid for Technical Feasibility Studies
Article 66
State aid for preparation of technical feasibility studies can be granted for industrial
research and experimental development.
Eligible costs for granting state aid for preparation of technical feasibility studies are
actual costs of preparing technical feasibility studies.
The amount of state aid shall be determined as follows:
1) small and medium enterprises – up to 75% of eligible costs for studies that are a
preparation for industrial research and up to 50% of eligible costs for studies that are a
preparation for experimental development,
2) large enterprises – up to 65% of eligible costs for studies that are a preparation for
industrial research and up to 40% of eligible costs for studies that are a preparation for
experimental development.
5.3. State Aid for Acquiring Industrial Property Rights for Small and Medium
Enterprises
Article 67
State aid for small and medium enterprises for acquiring industrial property rights can be
granted for acquiring and confirming patents and other industrial property rights.
Eligible costs for granting state aid to small and medium enterprises for acquiring
industrial property rights are:
1) all costs prior to granting the rights, including the costs for preparation, registration
and testing the application, as well as costs incurred in renewing application the right was
granted,
2) costs of translation and other costs incurred in receiving or confirming the right in
other legal systems,
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3) costs incurred in defending validity of the right during official application examination
and possible renunciation procedure, and when these costs are incurred after the right has
been granted.
The amount of state aid cannot exceed the amount of aid for research and development
projects set out in Article 65 herein relating to research activities that first resulted in the
subject industrial property rights.
5.4. State Aid for Newly-Founded Innovative Enterprises
Article 68
State aid for newly-founded innovative enterprises can be granted if the following
conditions have been fulfilled:
1) at the moment of aid granting, the enterprise has been in operation for a period less
than six years,
2) research and development costs of the newly-founded enterprise represent a minimum
of 15% of its overall operative expenses in at least one of the three years before state aid
grant or, in the event of a start-up without previous financial records, in the audit of its
current business period certified by independent auditor,
3) total amount of granted state aid can amount up to EUR 1.5 million in RSD equivalent
as of the date of passing state aid decision,
4) state aid can be granted only once.
In addition to research, development and innovation, state aid to a newly-founded
innovative enterprise can also be granted for investments into risk capital under other
rules contained herein, but only after expiration of a three year period from granting state
aid to a newly-founded innovative enterprise.
5.5. State Aid for Process Innovation and Organization of Operations
Article 69
State aid for process innovation and organization of operations in the services sector
cannot be granted for routine or regular changes of products, production lines, production
processes, existing services or other existing operations and if such changes may
represent improvements.
State aid from paragraph 1 herein can be granted if the following conditions have been
fulfilled:
1) process innovation and organization of operations is obvious or significantly improved
compared to existing situation in a branch of industry, which is proved by precise
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description of innovation, its comparison with existing techniques in business process and
organization used by other enterprises in the same sector,
2) process innovation and organization of operations is related to use of information and
communication technologies with a view to changing organization of operations,
3) business innovation is in the form of a project for which a project manager is assigned
and project costs listed,
4) project should result in development of a standard, commercial operations model,
procedure methodology that can be systematically reproduced, certified or patented,
5) project that contains process innovation or organization of operations should have a
clear level of risk, which is proved by comparing project costs with enterprise revenue,
time required for new process development, expected gains from process innovation
compared to project costs and probability of project failure.
Article 70
Eligible costs for process innovation and organization of operations in the service sector
are identical to eligible costs from Article 64 herein. In case of innovations concerning
organization of operations, only costs of information and communication technologies
can be included into costs of instruments and equipment.
The amount of state aid is determined as follows:
1) up to 15% for large enterprises,
2) up to 25% for medium enterprises,
3) up to 35% for small enterprises.
Large enterprises can be granted state aid only if they cooperate with small and medium
enterprises that participate with at least 30% in total eligible costs.
5.6. State Aid to Small and Medium Enterprises for Advisory Services and
Innovation Stimulating
Article 71
State aid to small and medium enterprises for advisory services intended for innovation
and services for stimulating innovation can be granted if the following conditions are
cumulatively fulfilled:
1) aid cannot exceed EUR 200,000 in RSD equivalent per beneficiary over any three-year
period,
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2) service provider has a national or European certificate, in which case the amount of aid
is up to 100% of eligible costs, and if it does not have a national or European certificate,
the aid amount cannot exceed 75% of eligible costs,
3) beneficiary uses the aid to obtain services at market prices or, if service provider is a
non-profit enterprise, at a price that represents full cost of services increased by a
reasonable margin.
Article 72
Eligible costs for granting state aid to small and medium enterprises for advisory services
and innovation stimulation are:
1) for advisory services intended for innovation - costs regarding management
counseling, technological assistance, technology transfer services, professional
development, advising during takeovers, protection and trade in intellectual property
rights and license agreements, advising on application of standards,
2) for innovation stimulation services – costs regarding office space, database, technical
booklets, market research, lab use, quality designation, testing and certification.
5.7. State Aid for Hiring Highly Qualified Personnel
Article 73
State aid for hiring highly qualified personnel seconded from a research organization or
large enterprise to a small or medium enterprise can be granted if the following
conditions are fulfilled:
1) temporarily moved highly qualified personnel is employed in newly created research,
development and innovative positions within enterprise and is not a replacement for
existing personnel,
2) highly qualified personnel have been employed with the research organization or large
enterprise that sends it for secondment in the previous two years as a minimum.
Article 74
Eligible costs for granting state aid for hiring highly qualified personnel are all costs of
hiring and employing highly qualified personnel, including the cost of using the services
of National Employment Service, and costs of relocating the personnel.
State aid amount cannot exceed 50% of eligible costs for a period of three years
maximum per enterprise and per hired person.
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Highly qualified personnel can be hired on a temporary basis, and upon expiration of the
engagement period the personnel shall return to their previous employer.
Highly qualified personnel in terms of this Regulation includes: researchers, engineers,
project designers and marketing managers with university education and a minimum of
five years of professional experience in a certain area. Doctoral studies shall be
considered adequate professional experience.
5.8. State Aid for Innovation Clusters
Article 75
State aid for innovation clusters can be granted as investment or operating aid.
Article 76
Investment state aid for innovation clusters can be granted for the purposes of setting-up,
expanding and animating innovation clusters exclusively to legal entities managing these
clusters and responsible for managing business premises, facilities and activities of
innovation clusters in terms of their use and access. The access to business premises and
activities must be free. Fees for the use of premises and involvement in activities shall be
determined in accordance with their actual costs.
Article 77
Investment state aid for innovation clusters animation can be granted for:
1) refurnishing development and research centers,
2) infrastructure intended for research: laboratories, test sites,
3) wide network infrastructure.
Article 78
Eligible costs for the grant of state aid for innovation clusters animation are the costs
relating to investment in tangible property: land, buildings, machines and equipment.
The amount of state aid is calculated as follows:
1) up to 50% of eligible costs for large enterprises,
2) up to 60% of eligible costs for medium enterprises,
3) up to 70% of eligible costs for small enterprises.
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Article 79
Operating aid for covering current expenditure of innovation clusters with a view to their
animation can be granted to a legal entity managing business activities of the innovation
cluster and must be restricted to a five-year period with the possibility of extension to a
ten-year period if the state aid beneficiary proves it necessary.
Eligible costs for the grant of operating aid are the costs of employees’ work and
administrative costs referring to the following activities:
1) the cluster’s advertising activities to attract new members – enterprises,
2) management of the cluster’s open-access facilities,
3) organization of development programs, workshops and conferences which encourage
exchange of knowledge and connecting among cluster members.
Article 80
The amount of state aid shall be calculated as follows:
1) up to 100% of eligible costs for the first year of operation of the innovation cluster
with the aim of linear digression, i.e. complete reduction in year five, or
2) up to 50% of eligible costs without linear digression.
6. State Aid for Training
Article 81
State aid for training can be granted to enterprises in all sectors barring enterprises in
difficulties.
State aid for training can be granted for:
1) specific training involving training which is directly and exclusively applicable to the
present and future position of the employees within the enterprise which is a direct
beneficiary of aid and which through this training provides qualifications that are not
transferrable or are only partly transferrable to other enterprises or business sectors,
2) general training involving training which is not exclusively and mainly applicable to
the present and future position of the employees within the enterprise which is a direct
beneficiary of aid and which through this training provides qualifications that are greatly
transferrable to other enterprises or business sectors and thereby significantly increase
worker employability.
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Training shall be deemed general if it is jointly organized by various independent
enterprises or if it can be attended by employees of different enterprises, or if it is
recognized, certified and acclaimed by competent state bodies or other state institutions
onto which the Republic of Serbia has transferred adequate competences.
Article 82
Eligible costs for the grant of state aid for training are as follows:
1) trainers' remuneration costs,
2) trainers' and trainees' travel expenses, including accommodation,
3) other current expenditure, such as materials and supplies in direct relation to the
training project;
4) depreciation costs for tools and equipment in the scope of their being used only for
training purposes;
5) costs of guidance and counseling services in relation to the training project;
6) trainees' remuneration costs and general indirect costs (administrative costs, lease,
utility bills, etc.) up to the amount of other eligible costs stated in paragraph 1, points 1
through 5 herein. As for trainees' remuneration costs, only the hours really spent on
training, upon subtracting all production hours, shall be taken into account.
Article 83
The amount of state aid shall be calculated as follows:
1) for specific training – up to 25% of eligible costs,
2) for general training – up to 60% of eligible costs.
The amount of state aid from paragraph 1 herein may be increased, but not more than
80% of eligible costs, as follows:
1) up to 10 percentage points if training is conducted for disabled or disadvantaged
workers,
2) up to 10 percentage points if state aid is granted to a medium enterprise,
3) up to 20 percentage points if state aid is granted to a small enterprise.
When a training project involves components of both specific and general training, which
cannot be separated with the aim of calculating the amount of state aid, and when it
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cannot be determined whether it is specific or general training, the amount of state aid for
specific training shall apply.
7. State Aid in the Form of Risk Capital
Article 84
State aid in the form of risk capital can be granted only to small and medium enterprises
on grounds of state aid schemes aimed at removing market deficiencies in the risk capital
market.
State aid in the form of risk capital cannot be granted to enterprises in difficulties or
enterprises in the coal and steel production sectors.
State aid from paragraph 1 herein can be granted in the form which encourages market
investors to provide risk capital for certain enterprises, namely for:
1) constitution of investment funds in which the state acts as partner or investor,
including even less favorable conditions compared to other investors,
2) guarantees for investors in risk capital or investment funds for a portion of investment
losses or guarantees for loans intended for investing in risk capital provided that the
public resources covering possible losses do not exceed 50% of the nominal amount of
investment for which a guarantee is issued,
3) other financial instruments to the benefit of the investor in risk capital or investment
funds for the provision of guarantees for additional investment capital,
4) fiscal incentives for investment funds or investors so that they would invest in risk
capital.
Article 85
State aid in the form of risk capital can be granted on condition that:
1) state aid is part of private capital investment fund which is directed towards making
profit and which is managed on a commercial basis,
2) state aid allows for financing in tranches, which are entirely or partly financed from
the resources of state aid grant, and which do not exceed EUR 1.5 million in RSD
equivalent per targeted small and medium enterprises during one year period,
3) state aid is restricted to the provision of finances until the development phase of small
and medium enterprises,
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4) the investment fund provides a guarantee for at least 70% of its total budget invested in
targeted small and medium enterprises in the form of shares or share-like instruments,
5) private investors provide guarantee for at least 30% of the resources of investment
funds,
6) state aid ensures that decisions on investing in targeted enterprises are driven by profit
making.
If an enterprise has been granted state aid in the form of risk capital and if, afterwards,
i.e. in the period of up to three years from the date of the first risk capital investment, it
applies for any other category, i.e. kind of state aid under this Regulation, the maximum
eligible amount of the new state aid prescribed by this Regulation shall be decreased by
20%. This decrease shall not apply to the amounts of state aid for research, development
and innovations stated in Articles 62 through 80 of the present Regulation.
8. State Aid to the Cultural Sector
Article 86
State aid to the cultural sector can be granted for the protection of natural cultural
heritage and for cinematographic and other audio-visual activities.
State aid for the protection of natural cultural heritage can be granted for conservation,
restructuring and other construction works performed on monuments in need of
refurnishing, and which are enlisted as monuments of significant historical, artistic,
scientific or archaeological value and entered in the Central Register of Protected
Cultural Monuments of the Republic of Serbia.
State aid can be granted amounting at up to 100% of eligible costs, which are directed
only towards reaching historical and cultural goals.
Article 87
State aid can be granted for the production of a film and TV program, if the following
conditions have been met:
1) state aid is directly aimed at creating a product of cultural significance provided that
prior testing is conducted, satisfying the following minimum criteria:
a) state aid is directed towards the provision of support to Serbian culture (content, topic
(motif), film setting, main characters, plot/work of art of the Republic of Serbia or
Serbian culture or language region, etc.),
b) state aid is directed towards advertising general cultural heritage (adaptation of literary
works, films on artists, renowned people, historical achievements, religious or
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philosophical issues, programs of social and cultural significance, etc.) of the Republic of
Serbia or the European economic region,
c) state aid is directed towards attracting talented people (managers, script writers,
directors, composers, etc.) from the Republic of Serbia or the European economic area,
2) the director is allowed to spend 20% of the film or TV program production budget
outside the Republic of Serbia,
3) the amount of state aid does not exceed 50% of the production budget, except in
complex films with cumbersome content and low-budget films for which the amount may
be increased up to 90% of the production budget. The budget of a low-budget film must
not exceed the amount of EUR 900,000 in RSD equivalent. The grantor of state aid must
always justify the allocation of an amount of state aid bigger than the allowed maximum
for films of cumbersome content and low-budget films.
State aid refers to costs related to performing film and TV program activities, i.e.
development and production, whereas special activities, such as post-production, do not
qualify for state aid.
IV SECTORAL STATE AID
1. State Aid in the Steel Production Sector
Article 88
State aid can be granted to a steel producing enterprise for the following main objectives
prescribed by this Regulation:
1) for environmental protection within the meaning of Articles 29 through 61 of the
Regulation,
2) for small and medium enterprises within the meaning of Articles 18 through 20 of the
Regulation,
3) for research, development and innovation within the meaning of Articles 62 through
80 of the Regulation,
4) for risk capital within the meaning of Articles 84 and 85 of the Regulation,
5) for employment within the meaning of Articles 25 through 28 of the Regulation,
6) for training within the meaning of Articles 81 through 83 of the Regulation.
State aid can also be granted for restructuring of a steel producing enterprise in
difficulties on condition that:
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1) state aid, under normal market conditions, leads to a long-term sustainability of the
enterprise at the end of the restructuring period,
2) the amount and intensity of state aid are strictly limited to what is necessary for
recovering sustainability, with the aid’s progressive decrease if possible,
3) the enterprise, prior to being granted state aid, has made a restructuring plan involving
rationalization and closure of inefficient capacities.
2. State Aid in the Coal Extraction Sector
Article 89
State aid can be granted to a coal extracting enterprise for the following main objectives
prescribed by this Regulation:
1) for environmental protection within the meaning of Articles 29 through 61 of the
Regulation,
2) for research, development and innovation within the meaning of Articles 62 through
80 of the Regulation,
3) for training within the meaning of Articles 81 through 83 of the Regulation.
State aid can also be granted for rational use of coal reserves and special costs incurred
by rationalization or restructuring in the coal sector.
3. State Aid in the Transport Sector
Article 90
State aid can be granted to an enterprise performing transport operations for all main
objectives of regional and horizontal state aid prescribed by this Regulation.
State aid can be granted for combined freight transport, transport in inland navigation and
air transport.
3.1. State Aid for Combined Freight Transport
Article 91
State aid in transport can be granted with a view to replacing road freight transport with
rail transport, as well as to improving this combined transport, and shall be granted
exclusively as investment state aid.
Eligible costs for the granting of state aid for combined freight transport of are total
investment costs of:
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1) constructing and adapting terminals of combined transport, including equipment for
shipment,
2) projected bigger costs of equipment for combined transport which refer to: road
transport containers, special vehicles and containers for combined transport, use of semicarriers for easier loading, use of initial and subsequent road transport equipment and use
of road navigation equipment,
3) innovative costs of shipment and logistical systems, in particular intermodal
information and communication systems for the improvement of combined transport’s
offer,
4) purchase of fast train engines for the provision of new services and services of better
quality in combined transport, at the same time diverting freight transport from road to
rail.
Article 92
The amount of state aid shall be calculated as follows:
1) up to 50% of eligible costs from Article 91, paragraph 2, point 1) of the Regulation,
2) up to 100% of eligible costs from Article 91, paragraph 2, point 2) of the Regulation,
3) up to 30% of eligible costs from Article 91, paragraph 2, point 3) of the Regulation,
4) up to 30 % of eligible costs from Article 91, paragraph 2, point 4) of the Regulation
during the one-year pilot project.
3.2. State Aid for Transport in Inland Navigation
Article 93
State aid can be granted to transport in inland navigation, namely for:
1) investing in the infrastructure of terminals in ports and at docks,
2) investing in stationary and portable equipment necessary for loading and unloading in
ports and at docks.
Eligible costs for the grant of state aid for transport in inland navigation are the costs of
developing new or additional transport capacities of inland navigation.
The amount of state aid from paragraph 1 herein shall be calculated up to 50% of eligible
costs.

43

3.3. State Aid for Air Transport
Article 94
State aid can be granted to air companies for introducing new flights between a regional
and national airport or a regional airport and airports in other countries provided that the
following conditions are met:
1) the air company possesses a valid document stating its qualifications for performing
public air transport activities,
2) the new flight and the new flight schedule are sustainable in the long run, with the state
aid being degressive and time-bound,
3) the introduction of a new flight is preceded by the creation of a business plan which
will confirm the effectiveness of the new flight even upon receiving state aid,
4) state aid is granted no longer than five years, while the amount of state aid in any one
year cannot exceed 50% of eligible costs in that year, nor can it exceed 40% of overall
eligible costs over the entire period,
5) eligible costs encompass overall costs of introducing a new flight, and they refer to
initial commercial marketing costs, as well as accommodation costs of the flight crew at
the airport,
6) the provision of state aid is suspended once the goals in terms of numbers of
passengers and cost-effectiveness of the new flight are reached, and if they are reached
before the expiry of the envisaged deadline,
7) the provision of state aid is related only to the net increase in the number of passengers
transported,
8) the procedure for acquiring state aid for the introduction of new flights is public and all
interested air companies can, on equal terms, offer their services,
9) the grantor of state aid is obliged to publish an annual list of flights for which state aid
has been granted for each airport, stating sources of state aid, the beneficiary and the
number of passengers.
V STATE AID OF SMALL VALUE (DE MINIMIS STATE AID)
DE MINIMIS CEILING
Article 95
De minimis state aid can be granted to a single enterprise amounting at RSD
23,000,000.00 at any time during three consecutive fiscal years.
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As an exception from paragraph 1 of this Article, in the road transport sector, de minimis
aid shall be granted to a single undertaking performing road freight transport for hire or
reward, in the amount of RSD 11,500,000.00 over any period of three consecutive fiscal
years. This de minimis aid shall not be used for the acquisition of road freight transport
vehicles.
If the undertaking as referred to in paragraph 2 of this Article, besides performing road
freight transport for hire or reward also carries out other activities to which the ceiling of
RSD 23,000,000.00 applies, that undertaking shall be granted de minimis aid in the
amount of RSD 23,000,000.00 for those other activities over any period of three
consecutive fiscal years, provided that the concerned aid grantor ensures, by separating
activities or distinction of costs, ensures that the amount granted for the road transport
activity shall not exceed RSD 11,500,000.00 over any period of three consecutive fiscal
years and that no de minimis state aid is used for the acquisition of road freight transport
vehicles.
De minimis state aid shall be deemed granted at the moment the legal right to receive the
aid is conferred on de minimis aid beneficiary.
Article 95a
De minimis aid ceiling laid down in Article 95 of this Regulation shall apply irrespective
of the State aid instrument or the objective pursued and regardless of whether the de
minimis State aid grantor is the Republic of Serbia, autonomous province of a selfgovernmental unit.
De minimis aid granted as a cash grant shall be expressed in its gross amount, that is the
amount before any deduction of tax or other charge. Where de minimis aid is granted in a
form other than a cash grant, the aid amount shall be expressed as a cash grant, that is, as
the gross grant equivalent of the aid.
De minimis aid payable in several instalments (in several parts) shall be discounted to its
value at the moment it is granted and the interest rate to be used for discounting purposes
shall be the discount/reference rate as determined by the ministry responsible for finance
and published by the Commission for State Aid Control on its website.
In the case of mergers or acquisitions, all prior de minimis aid granted to any of the
merging undertakings shall be taken into account in determining whether any new de
minimis aid to the new undertaking or the entrepreneur exceeds the ceiling laid down in
Article 95 of this Regulation.
If one undertaking splits into two or more separate undertakings, de minimis aid granted
prior to the split shall be considered to be granted to the undertaking that benefited from
it, which is in principle the undertaking taking over the activities for which the de
minimis aid was used. If this is impossible to determine, the de minimis aid shall be
allocated proportionately on the basis of the book value of the equity capital of the new
undertakings at the effective date of the split.
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De minimis aid beneficiary shall inform de minimis grantor about the status change
referred to in paragraphs 4 and 5 of this Article.
CALCULATION OF GROSS GRANT EQUIVALENT OF AID
AND TRANSPARENT DE MINIMIS AID
Article 95b
De minimis aid shall be granted only in cases when it is possible to calculate precisely the
gross grant equivalent of the aid ex ante without any need to undertake a risk assessment,
which is referred to as the transparent de minimis aid. Aid comprised in grants or interest
rate subsidies shall be considered as transparent de minimis aid.
Aid comprised in capital injections shall only be considered as transparent de minimis aid
if the total amount of the public injection does not exceed the de minimis ceiling laid
down in Article 95 of this Regulation.
Aid comprised in risk finance measures taking the form of equity or quasi-equity
investments shall only be considered as transparent de minimis aid if the capital provided
to a single undertaking does not exceed the de minimis ceiling from Article 95 of this
Regulation.
Aid comprised in other instruments, besides loans and guarantees, shall be considered as
transparent de minimis aid if the instrument provides for a cap ensuring that the relevant
ceiling is not exceeded, as laid down in Article 95 of this Regulation.
CALCULATION OF GROSS GRANT EQUIVALENT OF AID COMPRISED IN
LOANS AND GUARANTEES
Article 95c
Aid comprised in loans shall be considered as transparent de minimis aid if gross grant
equivalent is calculated in the following way:
1) as a proportionate part of de minimis ceiling determined in Article 95 of this
Regulation, wherein the following conditions have to be fulfilled:
a) de minimis beneficiary is not subject to collective insolvency proceedings nor
fulfils the criteria for being placed in collective insolvency proceedings at the
request of its creditors. In case of large undertakings, the beneficiary shall be in a
situation comparable to a credit rating of at least B- , and if
b) if the loan is secured by collateral covering at least 50% of the loan and its
amount is
 115,000,000.00 RSD (or RSD 57,500,000.00 for undertakings performing
road freight transport) over five years or
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 RSD 57,500,000.00 (or RSD 28,750,000.00 for undertakings performing
road freight transport) if the loan is granted for a period of 10 years
or
2) on the basis of reference rate being in force at the moment when de minimis aid
was granted,
In cases referred to in paragraph 1 item 1 of this Article, de minimis aid amount is equal
to de minimis ceiling determined in Article 95 of this Regulation, and if the amount of the
loan is less than the referred amounts and/or the loan is granted for a period of less than
five or 10 years respectively, the gross grant equivalent of that loan shall be calculated as
a corresponding proportion of the relevant ceiling laid down in Article 95 of this
Regulation.
The decision on the manner of calculating gross grant equivalent shall be made by de
minimis aid grantor.
Aid comprised in guarantees shall be treated as transparent de minimis aid if:
a) de minimis beneficiary is not subject to collective insolvency proceedings nor
fulfils the criteria for being placed in collective insolvency proceedings at the
request of its creditors. In case of large undertakings, the beneficiary shall be in a
situation comparable to a credit rating of at least B-,
and if
b) the guarantee does not exceed 80% of the underlying loan and the amount
guaranteed is
 RSD 172,500,000.00 (or RSD 86,250,000.00 for undertakings performing
road freight transport) and the duration of the guarantee is five years or
 RSD 86,250,000.00 (or RSD 43,125,000.00 for undertakings performing
road freight transport) and the duration of the guarantee is 10 years.
In cases referred to in paragraph 4 of this Article, de minimis aid amount is equal to de
minimis ceiling determined in Article 95 of this Regulation, and if the amount guaranteed
is lower than these amounts and/or the guarantee is for a period of less than five or 10
years respectively, the gross grant equivalent of the aid shall be calculated as a
corresponding proportion of the relevant ceiling laid down in Article 95 of this
Regulation.
CUMULATION
Article 95d
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De minimis aid granted in accordance with this Regulation may be cumulated with other
de minimis aids, granted in the current fiscal year and in the last two fiscal years, up to
the ceiling determined in Article 95 of this Regulation.
De minimis aid granted in accordance with this Regulation shall be cumulated with de
minimis aid granted as a compensation for the provision of services of general economic
interest up to the amount of RSD 57,500,000.00 over any period of three consecutive
fiscal years.
De minimis aid shall be cumulated with other state aid types granted for the same eligible
costs or with state aid for the same risk finance measure, up to the amount (intensity) of
state aid representing ceiling up to which total state aid amount can be granted. De
minimis aid which is not granted for or attributable to specific eligible costs may be
cumulated with other state aid categories in accordance with relevant rules on state aid.
OBLIGATIONS OF DE MINIMIS AID GRANTORS
Article 95e
De minimis state aid granted in accordance with this Regulation shall not be notified to
the Commission for State Aid Control. The decision on justifiability as to the granting of
de minimis aid shall be passed by state aid grantor.
De minimis aid grantor shall inform a beneficiary in writing of granting de minimis aid
and of the prospective amount of the aid expressed as a gross grant equivalent.
Where de minimis aid is granted to different undertakings on the basis of a state aid
scheme and different amounts of individual aid are granted to those undertakings under
that scheme, the state aid grantor shall inform each individual de minimis aid beneficiary
under that scheme of a fixed sum corresponding to the maximum aid amount to be
granted under that scheme.
De minimis aid grantor shall grant new de minimis aid in accordance with this Regulation
only after having checked that this will not raise the total amount of de minimis aid
granted to the undertaking concerned (a beneficiary) up to the amount laid down in
Article 95 of this Regulation and that all the conditions laid down in this Regulation are
complied with.
De minimis aid grantor is obliged to submit to the Commission for State Aid Control and
the ministry in charge of finance, 15 days from the day of granting, the complete Table of
granted de minimis aid. The Table of granted de minimis aid and the instructions for
completing the Table of granted de minimis aid makes the integral part of this Regulation
(Annex I) and it can be downloaded from the website of the ministry in charge of finance.
De minimis aid grantor is obliged to:
 keep records on granted de minimis aid per individual de minimis aid beneficiary;
 keep data and documents on granted de minimis aid for 10 years from the date on
which the aid was granted;
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 on written request of the Commission for State Aid Control, provide all data and
documents;
 submit the total amount of granted de minimis aid to the ministry in charge of
finance for drafting the annual report on granted state aid comprised in the Table
of granted de minimis aid. The Table of granted de minimis aid and the
instructions for completing the Table makes the integral part of this Regulation
(Annex II) and it can be downloaded from the website of the ministry in charge of
finance
OBLIGATIONS OF DE MINIMIS AID BENEFICIARY
Article 95f
Prior to granting new de minimis aid, de minimis aid grantor is obliged to request from de
minimis aid beneficiary to inform them, in written form, about all other de minimis aids
which have been granted in the current fiscal year and two previous fiscal years, in
accordance with this Regulation or other provisions governing de minimis aid granting.
De minimis central register
Article 96
De minimis central register shall be established in the ministry in charge of finance. The
Minister in charge of finance shall prescribe the manner and conditions for keeping this
register, and determine the deadline as well as data and information that de minimis aid
grantors are obliged to submit.
Until this central register is established, de minimis aid grantor shall keep records and
submit data on this aid in accordance with Article 95e of this Regulation regardless of the
fact whether de minimis aid grantor is the Republic of Serbia, autonomous province or a
local self-governmental unit.
Article 97
UNALLOWED DE MINIMIS AID
De minimis aid shall not be granted to:
1) promote export, i.e. for activities directly influencing the quantities exported,
implementation and operation of a distribution network or for other current
expenditure (operating costs) of an undertaking linked to the export activity and
2) give precedence to national products over imported ones.
State aid granted for covering costs of attendance at trade fairs and for compensation of
costs for conducting a study or for provision of consultancy services needed for
introducing a new or an existing product on a new market in another state shall not be
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considered State aid for promoting export as referred to in paragraph 1 item 1) of this
Article.

Va SERVICES OF GENERAL ECONOMIC INTEREST
Article 97a
An enterprise can be granted compensation for providing services of general economic
interest if the following conditions have been met cumulatively:
1) the enterprise that provides conditions of general economic interest has a clearly
defined obligation of providing services of general economic interest, determined by the
law or a document of the compensation provider,
2) the parameters for calculating the compensation amount have been objectively and
clearly predetermined,
3) the amount of compensation cannot exceed the amount that the enterprise uses to cover
the expenses needed for covering its expenses for providing services of general economic
interest, taking into account the income and reasonable profit, so it is not excessive and it
does not jeopardize the market balance; ’reasonable profit’ is the rate of income on
capital of an enterprise that takes into account risk or the lack of risk that occurs in the
enterprise due to state’s mediation. In most cases, that rate must not exceed the average
rate from the previous years for the sector to which the enterprise belongs. If there are no
enterprises for comparison in the sector, the comparison is made with enterprises from
another sector, taking into account specificities of each sector. When determining the
’reasonable profit’, the state can introduce incentive criteria, which primarily refer to the
quality of the offered service and increased efficiency of offering services.
If the enterprise with the obligation of providing services of general economic interest
has not been selected to provide services in public procurement processes, the fee to it is
determined based on an analysis of operating expenses of the same or similar enterprise,
which performs the same or similar activity in the same or similar conditions.
The fee for providing services of general economic interest, which is allocated in
accordance with this article, is not considered state aid and is not reported to the
Committee for State Aid Control.
Article 97b
State aid to an enterprise that provides services of general economic interest by meeting
the criteria from Article 97a, paragraph 1 of this regulation, but was not selected to
provide services in public procurement processes, and its compensation was not
determined based on an analysis of operating expenses of the same or similar enterprise,
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which performs the same or similar activity in the same or similar conditions, is the
always allowed state aid and is not reported to the Committee for State Aid Control.
1) if the annual fee for providing services of general economic interest is up to EUR 15M
in RSD equivalent, in all the sectors except for the sector of transport and transport
infrastructure,
2) if the fee for providing services of general economic interest is granted to health
institutions and enterprises providing services of general economic interest in the sector
of social housing,
3) if the fee for providing services of general economic interest is granted to airports
whose average annual turnover during two financial years that precede the year in which
it was ordered to provide services of general economic is not over 200,000 passengers,
4) if the authorization for providing services of general economic interest is no longer
than 10 years, unless the service provider has to invest in infrastructure that is a condition
for providing services of general economic interest, which depreciates over a long period,
in accordance with generally accepted accounting standards.
In case of paragraph 1 of this Article, state aid provider is obliged to keep records on data
from Article 97a, paragraph 1 of this regulation for 10 years from aid granting, and to
submit information from the records to the Committee for State Aid Granting, upon its
request.
Article 97c
Compensation for providing services of general economic interest that is not
encompassed by cases from Articles 97a and 97b of this regulation is considered state aid
and must be reported to the Committee for State Aid Granting, due to high risk of
jeopardizing market competition.
Article 97d
The enterprise to whom compensation was allocated and that performs other activities
besides the services of general economic interest, is obliged to keep separate records for
each activity individually, in accordance with regulations on accounting and revision, so
it could be checked whether it was given an excessive compensation and whether it is
using the compensation solely for providing services of general economic interest.
VI SPECIFIC INSTRUMENTS FOR GRANTING STATE AID
1. Short-term Insurance of Export Loans
Article 98
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State guarantees for short-term export credit insurance against market risks shall be
prohibited, and they shall be allowed only for export credit insurance against non-market
risks.
2. Guarantees
Article 99
An individual state guarantee shall not constitute an instrument for granting state aid if it
cumulatively meets the following conditions:
a) the enterprise is not in difficulties,
b) the guarantee is connected to a specific financial transaction, to a fixed amount and a
fixed time period,
c) the guarantee does not cover more than 80% of unsettled loan or other financial
obligations of the beneficiary. This restriction does not apply to guarantees covering
borrower’s bonds,
d) the guarantee premium is calculated by use of commercial principles.
The state guarantee scheme shall not constitute an instrument for granting state aid if it
cumulatively meets the following conditions:
a) it does not provide support to enterprises in difficulties,
b) the guarantee is linked to a specific financial transaction, fixed amount, fixed time
period, and does not cover more than 80% of unsettled loan or other financial obligation
of the beneficiary. This restriction does not apply to guarantees covering borrower’s
bonds,
c) terms of the state guarantee scheme are based on realistic risk assessment and
premiums paid by the beneficiary are provided for from their own sources,
d) premiums cover normal risks covered by the guarantee granted and the administrative
costs of the scheme, including annual income from capital, provided by the state,
e) premiums are reviewed at least once a year,
f) the state aid scheme allows for the conditions under which future guarantees will be
granted (eligible enterprise, sector, size, maximum amount and duration of the
guarantee).
3. Sale of Publicly Owned Immovable Property
Article 100
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Sale of publicly owned immovable property shall not constitute state aid if the sales
procedure is determined in accordance with one of the following methods:
1) by way of public, open and unconditioned auctioning, accepting the best or the only
bid, ensuring the fulfillment of the following conditions:
a) the offer has been announced in national or local press many (consecutive) times over
the period of at least two months,
b) each potential buyer can acquire land and buildings and use them for their personal
needs,
c) the condition from sub-point b) herein does not influence the restriction of
environmental protection, protection of public interests and exclusion of suspicious
auctions and offers,
2) based on the appraisal of an independent expert who owns the appropriate document
which authorizes them to make appraisals of actual property and who has adequate
experience.
If publicly owned immovable property cannot be sold at the price set by the independent
expert, the price shall be decreased by 5%.
If, after some time, it becomes obvious that property from paragraph 3 herein cannot be
sold at a lowered price, a new appraisal shall be made based on the previous experience.
VII FINAL PROVISIONS
Article 101
This Regulation is effective as of the eighth day from the date of its publication in the
Official Gazette of the Republic of Serbia.

Independent article of the Regulation on amendments and supplements to the
Regulation on rules for granting state aid
("Official Gazette of RS", no. 100/2011)
Article 33
This regulation is effective as of January 1, 2012.
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Independent article of the Regulation on supplement to the Regulation on rules for
granting state aid
("Official Gazette of RS", no. 91/2012)
Article 2
This Regulation is effective as of the eighth day from the date of its publication in the
Official Gazette of the Republic of Serbia.
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Energy Community

En

ergy Comm u n ity Secretari at

Am Hof 4, Level 5, 1 01 0 Vienna, Austria
Phone

Ms. lnga Suput-Djuric
Chairperson
STATE AID COMMISSION
20,Kneza Milosa Street
11000 Belgrade
Serbia

Dear Ms. SuputDjuric,

+43 (011 535 2222

Ema¡l

contact@energy-community.org

web

www.energy-c0mmuntty.0rg

Vienna, 11 Novembet 2014
sR-ECS/O/11-11-2014

I am addressing you with this letter in relation to a complaint submitted to the Secretariat against
the Republic of Serbia for non-compliance with the State aid acqu¡s in relation to the development
of TPP Kolubara B, registered as Case ECS-11114. The Secretariat has been reviewing the initial
submission and we would like to ask you - as a State aid enforcement authority - for some
clarification and submission of any relevant and related document.

The Secretariat has been informed about the following potential aid being granted

to

Elektroprivreda Srbija for the construction of TPP Kolubara B:

1.

State guarantee for an EBRD loan of amount of 52 million euro for the Project "Procurement of

the ECS System", which includes the purchase of a coal excavator, conveyor and spreader

2.
3.
4.
5.

system for the Tamnava West field.
State guarantee for KfW loan of amount of 25 million euro and direct grant of 9 million euro for
the Project "Procurement of the ECS System".
State guarantee for the EBRD loan worth 80 million euro for the Kolubara Environmental
lmprovement project related, among other things, to the procurement of the specific equipment
including excavator, conveyor, spreader system and power supply for Field "C" of the Kolubara
lignite coal mining basin.
State guarantee for KfW loan of amount of 65 million euro and direct grant of 9 million euro for
the same project named "lmproving exploitation technology in Kolubara for increased efficiency
of thermal power plants and reducing environmental impact".
Transfer of the property (land and buildings) to support the construction of the Thermal Power
Plant Kolubara B. According to the Amendment to the EPS Establishment Act, dated on May
31, 2009, the Government of the Republic of Serbia transferred to EPS the ownership of the
property (land and buildings) needed for the implementation of the Kolubara B project. The

value of the property (land and buildings) transferred, according to present market prices, is
RSD 1 .4 billion (12,7 million euro, as per exchange rate on 18 November 2013).

Bank

Raiffeisenlandesbank

IgAN

Ar953200000015102825

Btc

RLNWATWW
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ln relation to these aid measures cited above, the Secretariat would like to request the following
information:

ln relation to the aid granted in a form of State guarantees issued by the State for loans taken by
EPS as measures that could qualify as State aid, as you are aware, the benefit of a State
guarantee is that the risk assoc¡ated with the guarantee is carried by the State, and therefore such
risk-carrying by the State should normally be remunerated by an appropriate premium. Where the
State forgoes all or part of such a premium, even if the guarantee is not activated, there may
nevertheless be State aid. Therefore, could you please clarify whether:
the loans have been fully guaranteed by the State or only in part.
the State guarantee has been paid by EPS to the Republic of Serbia,
the payment has been based on a market price and how was such a payment calculated
Secondly, in relation to the direct grants referred to above, we would like to ask if these were
grants given by the Republic of Serbia to EPS, or were direct grants from KfW. lf these grants were
given by KfW, we would like to ask if these were money transferred directly from the bank to EPS,
or these were grants to the Republic of Serbia which then transferred to EPS. Add¡tionally, please
inform us on whether these grants need to be paid back and by whom (EPS or the Republic of
Serbia).
We would like to ask you to submit the Agreements where the Republic of Serbia undertakes the
obligations to guarantee the loans taken by EPS, as well as the acts for transferring land and
buildings to EPS, if you are in possession of those documents.
Thirdly, we would like to ask whether the Commission for State Aid Control in Serbia has been
notified on the aid or whether it has reviewed all these measures ex officio.lf so, please inform us
whether the Commission has taken any decision on this issue (even if there was a conclusion that
the measure does not amount to State aid or that the aid is allowed) and we would kindly like to
ask you to submit such decisions to the Secretariat.
ln case the State aid Commission found that the aid granted constitute compensation for provision
of SGEI, please submit the relevant decisions and explain how this finding was reached.

Bank

Raiffeisenlandesbank

IBAN

4T953200000015102825

Btc
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Having in mind that the Secretariat is acting upon a complaint submitted and registered under
Case ECS-11114 against the Republic of Serbia, in order to ensure sw¡ft and efficient assessment
of the complaint, we would kindly like to ask you to reply and to subm¡t all relevant documents to
the Secretariat no later than 25 November 2014.
For any further questions or comments related to the above, the Energy Community Secretariat
remains at your disposal. We are looking forward to your response at your earliest convenience.

Regards,

Rozeta Karova
Energy Lawyer

R-U'*
Copy to:
Jelena SIMOVIC, Ministry of Energy, Development and Environmental Protection

Bank

Raiffeisenlandesbank

IBAN

4T95320000001 51 02825

Btc
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unofficial translation

Republic of Serbia
COMMISSION FOR
STATE AID CONTROL
No.: 160/2/2014-38
Belgrade, April 24th, 2015

ENERGY COMMUNITY
Energy Community Secretariat

Am Hof 4, Level 5
1010 Vienna
Austria

Dear Ms. Karova,
In your letter Number SR-ECS/O/11-11-2014 of November 11th, 2014, submitted by
email, you addressed the Commission for State Aid Control (hereinafter referred to as the
“Commission”) in relation to a complaint submitted to the Energy Community Secretariat
(hereinafter referred to as the “Secretariat”) against the Republic of Serbia, for, as it is stated
“non-compliance with the State aid acquis in relation to the development of TPP Kolubara B,
registered as Case ECS-11/14”.
Namely, you stated in your letter that you had been informed about the following
potential aid being granted to the public enterprise Elektroprivreda Srbije, Belgrade
(hereinafter referred to as the “EPS”) for the construction of TPP Kolubara B:
1. “State guarantee for an EBRD loan of amount of 52 million euro for the Project
“Procurement of the ECS System”, which includes the purchase of a coal excavator,
conveyor and spreader system for the Tamnava West field.
2. State guarantee for KfW loan of amount of 25 million euro and direct grant of 9
million euro for the Project “Procurement of the ECS System”.
3. State guarantee for the EBRD loan worth 80 million euro for the Kolubara
Environmental Improvement project related, among other things, to the procurement
of the specific equipment including excavator, conveyor, spreader system and power
supply for Field “C” of the Kolubara lignite coal mining basin.
4. State guarantee for KfW loan of amount of 65 million euro and direct grant of 9
million euro for the same project named “Improving exploitation technology in
Kolubara for increased efficiency of thermal power plants and reducing environmental
impact”.

unofficial translation
5. Transfer of the property (land and buildings) to support the construction of the
Thermal Power Plant Kolubara B. According to the Amendment to the EPS
Establishment Act, dated on May 31, 2009, the Government of the Republic of Serbia
transferred to EPS the ownership of the property (land and buildings) needed for the
implementation of the Kolubara B project. The value of the property (land and
buildings) transferred, according to present market prices, is RSD 1.4 billion (12.7
million euro, as per exchange rate on 18 November 2013).”
In relation to the aforesaid, the Commission addressed the Ministry of Mining and
Energy in its letter Number 160/2014-38 of November 28th, 2014, with the request for
submitting the information clarifying whether any state aid was granted to the EPS in the
previous period, within the meaning of Article 2, point 1) of the Law on State Aid Control
(“Official Gazette of the Republic of Serbia”, no. 51/09).
The Ministry of Mining and Energy complied with the Commission’s request and in
its letter Number 401-00-00379/2014-01 of December 30th, 2014, stated that “the Republic of
Serbia guaranteed the following loans:
1. EBRD lander, EPS borrower, Republic of Serbia guarantor, in total amount of
EUR 59,864,142.51 for the Project “EPS 2 – Procurement of the ECS System for
the Tamnava West field”;
2. KfW lender, EPS borrower, Republic of Serbia guarantor, in total amount of EUR
16 million and direct grant of EUR 9 million for the Project “Procurement of
mining equipment for the needs of open cast mine Tamnava West Field”;
3. EBRD lender, EPS borrower, Republic of Serbia guarantor, in total amount of
EUR 80 million for the Project “Procurement and installation of ECS System for
open cast mine Field C” and
4. KfW lender, EPS borrower, Republic of Serbia guarantor, loan in total amount of
EUR 65 million and direct grant of EUR 9 million for the Project “Improving
exploitation technology in Kolubara for increased efficiency of thermal power
plants and reducing environmental impact”.”
After inspecting the rest of the submitted documents, the Commission determined that
the stated guarantees were granted in the period prior to the start of the application of the Law
on State Aid Control (before January 1st, 2010), that is, before the application of the rules for
state aid granting on public enterprises, which entered into force on January 1st, 2012, by the
adoption of the Regulation on the amendments to the Regulation on the Rules for State Aid
Granting (“Official Gazette of the Republic of Serbia”, no. 100/11). The above said is only
not applicable to the guarantee which was signed after this period, that is on October 30th,
2012 and it refers to the guarantee issued by the Republic of Serbia for KfW loan for the
project named “Improving exploitation technology in Kolubara for increased efficiency of
thermal power plants and reducing environmental impact” (hereinafter referred to as the
“Project”) in the amount of EUR 74,000,000. Therefore, the Commission only has the powers
to examine the said measure of potential state aid.
Moreover, transfer of the property to the EPS, in accordance to the Amendment to the
EPS Establishment Act, dated on May 31st, 2009, mentioned in point 5 of your letter, refers to
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the period before the application of the Law on State Aid Control. Therefore, it is out of the
Commission’s competence to make decisions on these measures.
Furthermore, in your letter, you requested from the Commission the information
regarding the following aid measures:
1.
“In relation to the aid granted in a form of State guarantees issued by the State
for loans taken by EPS as measures that could qualify as State aid, as you are aware, the
benefit of a State guarantee is that the risk associated with the guarantee is carried by the
State, and therefore such risk-carrying by the State should normally be remunerated by an
appropriate premium. Where the State forgoes all or part of such a premium, even if the
guarantee is not activated, there may nevertheless be State aid. Therefore, could you please
clarify whether:
- the loans have been fully guaranteed by the State or only in part,
- the State guarantee has been paid by EPS to the Republic of Serbia,
- the payment has been based on a market price and how was such a payment
calculated.”
Hereby, the Commission informs you that after inspecting the information submitted
by the Ministry of Mining and Energy, it determined that, in accordance with Articles 16 to
25 of the Law on Public Debt (“Official Gazette of the Republic of Serbia”, no. 61/05, 107/09
and 78/11), the Law on issuing the guarantee by the Republic of Serbia on behalf of the
German Development Bank KfW, Frankfurt am Main, for the borrowing of the public
enterprise Elektroprivreda Srbije, Belgrade (the Project “Improving exploitation technology
in Kolubara for increased efficiency of thermal power plants and reducing environmental
impact”) (“Official Gazette of the Republic of Serbia”, no. 121/12 – hereinafter referred to as
the “Law on issuing the guarantee”) was adopted, whereby the Republic of Serbia fully
guaranteed the loan approved to the EPS, as the borrower, by the KfW, as the loaner, in the
amount of EUR 74,000,000 for the implementation of the Project.
Namely, by the Law on issuing the guarantee the following is foreseen:
−
resources for the repayment of the loan is provided by the Borrower (the EPS)
form its own resources;
−
the Borrower is obliged to provide the resources for the repayment of the loan
according to the repayment plan for every disbursed tranche of the loan, in the amount which
includes the principal amount, accrued interest, commitment fee and accompanying costs of
the borrowing and
−
if on the basis of the issued guarantee, the Guarantor (the Republic of Serbia)
executes the obligation instead of the Borrower, the Guarantor has the right on
reimbursement of the principal amount, interest, commitment fee, accompanying costs of the
borrowing and accompanying costs, which incur due to the non-compliance, or untimely
compliance with the obligation, up to the amount of the obligation which is settled, as well as
the right to recover the calculated default interest prescribed by the law from the Borrower.
Therefore, although the Republic of Serbia did not charge the premium on the issued
Guarantee from the EPS beneficiary, the Law on issuing the guarantee determines that the
Republic of Serbia, in case of activating the Guarantee, has the right on reimbursement of the
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principal amount and all accompanying costs, increased for default interest prescribed by the
law, from the EPS beneficiary.
The Ministry of Mining and Energy also stated that the EPS timely settles its
obligations to the Lender (KfW) in accordance with the Loan Agreement, so the Guarantee
was not activated.
2. “Secondly, in relation to the direct grants referred to above, we would like to ask if
these were grants given by the Republic of Serbia to EPS, or were direct grants from KfW. lf
these grants were given by KfW, we would like to ask if these were money transferred
directly from the bank to EPS, or these were grants to the Republic of Serbia which then
transferred to EPS. Additionally, please inform us on whether these grants need to be paid
back and by whom (EPS or the Republic of Serbia).
We would like to ask you to submit the Agreements where the Republic of Serbia
undertakes the obligations to guarantee the loans taken by EPS, as well as the acts for
transferring land and buildings to EPS, if you are in possession of those documents.”
With regard to the above mentioned questions, the Commission hereby informs you
that the KfW granted the directed grant to the EPS in the amount of EUR 9,000,000 and that
the said direct grant is non-repayable.
We will submit the documents you asked for subsequently.
3. “Thirdly, we would like to ask whether the Commission for State Aid Control in
Serbia has been notified on the aid or whether it has reviewed all these measures ex officio. If
so, please inform us whether the Commission has taken any decision on this issue (even if
there was a conclusion that the measure does not amount to State aid or that the aid is
allowed) and we would kindly like to ask you to submit such decisions to the Secretariat.
In case the State aid Commission found that the aid granted constitute compensation
for provision of SGEI, please submit the relevant decisions and explain how this finding was
reached.”
The Commission hereby informs you that it has not review the said measure, or made
any decisions on it. However, after inspecting all information it obtained, the Commission
reviewed the Guarantee from the state aid point of view on its 13th session held on April 24th,
2015. Firstly, the Commission analysed the EPS as the loan beneficiary and as the Guarantee
beneficiary, and it determined the following:
−
the EPS is a public enterprise established by the Decision on the establishment
of the public enterprise for generation, distribution and trade of electricity (“Official Gazette
of the Republic of Serbia”, no. 12/05 and 54/10 – hereinafter referred to as the “Decision on
the establishment”), adopted by the Government of the Republic of Serbia, in accordance
with the Energy Law (“Official Gazette of the Republic of Serbia”, no. 84/04) for the purpose
of providing the conditions for smooth and safe supply of electricity to tariff customers on the
territory of the Republic of Serbia;
−
this public enterprise (hereinafter referred to as the “PE”) is held responsible
to provide for the conditions enabling safe and regular power supply for tariff electric power
customers and the supply of sufficient quantities of energy as established statement of electric
power needs of the tariff customers in the territory of the Republic of Serbia, in compliance
with the laws, course of actions and development and the programmes of business operations;
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−
the PE is held responsible to undertake measures and activities intended for
the development of generating and distributing electric power facilities and the facilities for
coal production and their necessary regular maintenance and smooth operation, all in
compliance with the laws and other regulations governing the conditions enabling the
performance of power-related business activities and the conditions and manner for carrying
out the activities of public interest;
−
in carrying out its activities, the PE is held liable to provide for and ensure
special conditions to protect and promote the environment as well as to prevent and remedy
any consequences that endanger the environment;
−
the PE may establish subsidiary companies for the performance of the
activities within the range of its business operations;
−
the MB Kolubara is the subsidiary company for the production, processing and
transport of coal, producing 75% of lignite in the Republic of Serbia and it supplies TPP
Kolubara, TPP Nikola Tesla and TPP Morava, where 94% of the produced coal is used for
the needs of the thermal power plants, and the rest is used as consumer goods and coal
drying.
When making the decision whether the Guarantee represents the instrument for state
aid granting, the Commission took the following into consideration:
−
the EPS is a public enterprise established in 2005 for the provision of the
conditions enabling safe and regular power supply for tariff electric power customers on the
territory of the Republic of Serbia. The EPS was established as a public enterprise for the
generation and distribution of electricity, management of distributive system and trade of
electricity. In accordance with Article 42 paragraph 1 of the Energy Law (“Official Gazette
of the Republic of Serbia”, no. 84/04) and the obtained licence, the EPS directly performed
the activity of trading in electric power for the needs of tariff customers, as the activity of
general interest in accordance with Article 41 paragraph 1 of the said Law, and the EPS
performed the activity of trading electricity for supplying tariff customers (the sale to endcustomers) through its subsidiary companies for the distribution of electricity. After the
Energy Law was adopted (“Official Gazette of the Republic of Serbia”, no. 57/11, 80/11 –
corrigendum, 93/12 and 124/12), in accordance with the obligation on legal unbundling of the
activities relating to the supply and distribution of electricity, pursuant to Article 15 of the
Energy Law (“Official Gazette of the Republic of Serbia”, no. 57/11, 80/11 – corrigendum,
93/12 and 124/12), the EPS established a separate subsidiary company for supplying end
consumers in the Republic of Serbia with electricity – for performing the activities of public
supply of electricity as the activity of general interest, in accordance with the law regulating
the status of public enterprises and the provision of the activities of general interest. The
provisions of Article 397 of the new Energy Law (“Official Gazette of the Republic of
Serbia”, no. 145/14), which entered into force on December 30th, 2014, stipulate that an
energy entity that on the date of entering into force of this Law holds the license for
performing the activity of public electricity supply shall continue to supply households and
small customers at regulated prices, with rights and obligations of a guaranteed supplier, until
the appointment of the guaranteed supplier under Article 190 of this Law. The prices of
electricity for the needs of tariff customers in accordance with the 2004 Law and the prices of
5
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electricity for public supply in accordance with the 2011 Law were regulated. The prices of
electricity for the guaranteed supply according to the 2014 Law are regulated in the transition
period, pursuant to Article 88 paragraph 2 and Article 89 of that Law (until the Energy
Agency of the Republic of Serbia (hereinafter referred to as the “Agency”), representing an
independent regulatory body competent for price regulation, determines that the need for the
regulation of prices has ceased. Moreover, the Agency is obliged to publish the first report on
the need for the further regulation of the prices until May 1st 2017, in accordance with Article
397 of that Law);
−
the EPS is not an undertaking in difficulties;
−
the Guarantee is connected to the special financial transaction, at fixed amount
and for fixed period of time, i.e. it refers to the KfW loan amounting to EUR 74,000,000,
granted for the Project implementation;
−
the Guarantee covers 100% of the approved loan, which is allowed in this
case, due to the fact that the beneficiary is the undertaking entrusted with the operation of
services of general economic interest;
−
the premium is not paid on the Guarantee, but the Law on issuing the
guarantee stipulates that the EPS is obliged to settle its obligations to the Republic of Serbia
which can incur when the Guarantee is activated. Moreover, the EPS is obliged to pay all
accompanying costs, increased for the default interest prescribed by the law, thus preventing
the potential public expenditure in the budget of the Republic of Serbia.
Having in mind the aforesaid, the Commission analysed the Guarantee in relation to
Article 99 paragraph 1 of the Regulation on the Rules for State Aid Granting (“Official
Gazette of the Republic of Serbia”, nos. 13/10, 100/11, 91/12, 37/13, 97/13 and 119/14)
(hereinafter referred to as the “Regulation”), which is in accordance with the rules contained
in the Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State
aid in the form of guarantees (OJ C 155, 20.06.2008), stipulating the conditions which have
to be cumulatively fulfilled so that an individual state guarantee does not constitute an
instrument for state aid granting.
Namely, the Commission determined that out of all conditions prescribed in Article of
the Regulation, only the condition referring to calculating premium on the Guarantee is not
fulfilled. The Commission therefore concluded that the Guarantee has the elements of state
aid within the meaning of Article 2 point 1) of the Law on State Aid Control.
The Commission also took into consideration additional information that the Ministry
of Mining and Energy submitted via email on February 10th, 2015, regarding the Project,
where it stated the following: “the Project Improving exploitation technology in Kolubara for
increased efficiency of thermal power plants and reducing environmental impact aims at
providing the secure and continuous coal delivery and rational managing of natural resources,
with the accompanying decrease of air pollution in power plants using coal from MB
Kolubara. The project implementation would contribute to the advancement of the
technologies used for coal extraction, the increase of energy efficiency of thermal power
plants using this coal for generating electricity, and the decrease of negative impacts on the
environment.”

unofficial translation
With regard to the fact that the Commission determined that the Guarantee has
elements of state aid within the meaning of Article 2 point 1) of the Law on State Aid
Control, when reviewing whether this state aid is allowed, the Commission also took into
consideration the fact that the Project implementation contributes to the advancement of the
technology used for exploitation in Kolubara, with the aim of increasing the efficiency of
thermal power plants and decreasing the impact it has on the environment, so that the EPS
can perform the activity of public interest for which it was established, that is, secure regular
and safe distribution of electricity to households and small customers on the territory of the
Republic of Serbia at preferential prices. Moreover, the EPS is also obliged to, in accordance
with the law, take measures and activities securing the development of the capacities for
production and distribution of energy and the capacities for coal production and their regular
maintenance and clear functioning, and provide special conditions for the protection and
improvement of the environment, and prevent the causes and eliminate consequences
endangering the environment. Moreover, the Commission took into consideration that the
loan would not have been granted if the Republic of Serbia had not guaranteed the total
amount of the loan, and consequently, the Project would not have been realized.
Considering the fact that the Project contributes to reaching the goals which are of
general interest to all citizens of the Republic of Serbia, the Commission finds that this state
aid is allowed and it can be granted in accordance with Article 5 of the Law on State Aid
Control, that is, it can be granted for the execution of an important project for the Republic of
Serbia. The said provision of the Law on State Aid Control is in accordance with Article
107(3)(b) of the Treaty on the Functioning of the European Union, stating that state aid can
be granted for the promotion of the execution of an important project of common European
interest.

PRESIDENT OF THE COMMISSION

Andrijana Ćurčić

Submitted to:
- Energy Community, Energy Community Secretariat
- Ministry of Mining and Energy
- Archives
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Reasoned Opinion
in Case ECS-11/14
I.

1

Introduction

(1)

According to Article 90 of the Treaty establishing the Energy Community (hereinafter "the
Treaty"), the Energy Community Secretariat (hereinafter “the Secretariat”) may bring a failure
by a Party to comply with Energy Community law to the attention of the Ministerial Council.
Pursuant to Article 11 of the Rules of Procedure for Dispute Settlement under the Treaty
(hereinafter “Dispute Settlement Procedures”),1 the Secretariat carries out a preliminary
procedure before submitting a Reasoned Request to the Ministerial Council.

(2)

In June 2014, the Secretariat received a complaint stating that Elektroprivreda Srbije (EPS)
had received State aid for different projects related to the Kolubara Mining Basin and Kolubara
B power plant project, which had not been approved by the Commission for State Aid Control
(hereinafter “the Commission”). The complainant alleged that, by providing State aid which
distorts or threatens to distort competition by favouring certain undertakings or certain energy
resources, the Republic of Serbia breached the Energy Community rules on State aid, namely
Articles 18 and 19 of the Treaty.

(3)

In November 2014, the Secretariat asked the Commission to provide detailed information
about the support measures and to inform the Secretariat whether it had previously assessed
and approved them. In its reply of 24 April 2015 (hereinafter “the Letter”), the Commission
referred to a letter of the Ministry of Mining and Energy of 30 December 2014 which confirms
the existence and scope of the support measures. However, the Commission stated that the
measures were taken in the period prior to the start of the application of the Law on State Aid
Control2 in January 2010 (hereinafter: “the Law”) and of amendments to the Regulation on
Rules for State Aid Granting3 (hereinafter “the Regulation”) regarding state aid granted to
public enterprises in January 2012 and that it was therefore not competent to assess the
measures. According to the Commission, it only had the power to examine one support
measure which it found to be compatible with the State aid rules.

(4)

However, the Secretariat took the preliminary view that the Republic of Serbia has failed to
comply with its obligations under the Treaty, in particular Articles 18 and 19 thereof, by the
actions of the Commission which either did not assess or incorrectly assessed the
compatibility of State aid measures in the energy sector. Since the actions of the Commission
are attributable to the state, the Secretariat sent an Opening Letter to the Republic of Serbia
on 14 July 2016. The Republic of Serbia was requested to submit its observations on the
points of fact and law raised in the Opening Letter within three months, i.e. by 14 October
2016.

(5)

By a letter dated 13 October 2016, the Ministry of Mining and Energy of the Republic of Serbia
submitted its observations to the Opening Letter (hereinafter “the Reply”), contesting the
Secretariat’s assessment.

(6)

Having assessed the information and arguments put forward in the Reply, as outlined in the
legal assessment below, the Secretariat considers that the argumentation provided therein

Procedural Act No. 2015/04/MC-EnC of 16 October 2015.
Official Gazette of the Republic of Serbia No. 51/09.
3 Official Gazette of the Republic of Serbia No. 13/10, 100/11, 91/12, 37/13, 97/13 and 119/14.
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does not change its finding of an infringement. Therefore, the Secretariat considers the
preliminary legal assessment and the conclusions of the Opening Letter still valid.
(7)

II.

Under these circumstances, the Secretariat decided to submit the present Reasoned Opinion.
Factual background
1. The electricity sector of the Republic of Serbia

(8)

The Serbian electricity market is dominated by the state-owned public companies
Elektroprivreda Srbije (EPS) and Elektromreza Srbije (EMS). EPS is a public enterprise,
established in 2005 by the Decision on the establishment of the public enterprise for
generation, distribution and trade of electricity,4 adopted by the Government of the Republic
of Serbia in accordance with the Energy Law.5 The vertically integrated undertaking performs
generation, distribution and supply activities.

(9)

RB Kolubara Lazarevac forms part of EPS, producing 75% of all lignite in Serbia, 94% of
which is used for the generation of electricity by several thermal power plants. The lignite
coming from the Kolubara Mining Basin is used for the production of about 52% of total
electricity generation in Serbia. Kolubara Mining Basin is composed of several mines: Polje
B, Polje C, Polje D, Tamnava West and Veliki Crljeni.

(10)

Thermal Power Plant Kolubara A, located at the edge of the Kolubara Mining Basin, also
forms part of EPS and generates electricity using the lignite mined in the Kolubara Mining
Basin.

(11)

In 1983, EPS decided to build another coal-fired power plant, Kolubara B, for combined
generation of electricity and heat for the heating system of Belgrade. Shortly after the start of
the construction works, the project was suspended in 1992 due to the lack of financial
resources. At that point, only 40% of the facility had been built. As a consequence, the initial
plan was revised so that the facility would supply heat to Belgrade through a condensation
system.

(12)

In June 2011, EPS and Italy's Edison SpA signed an agreement to jointly develop Kolubara
B, with financial assistance from the European Bank for Reconstruction and Development
(EBRD). However, in 2013, the EBRD announced that it would not support the construction
of Kolubara B because of the delays in the development of the project and because the project
was not compliant with the new energy strategy of the EBRD.
2. The State aid enforcement system in the Republic of Serbia

4
5

(13)

State aid in Serbia is governed by the Law on State Aid Control adopted in 2009. The Law
prohibits State aid which distorts or threatens to distort competition on the market. Under this
Law, generally, State aid is not allowed. However, there are certain exceptions under which
State aid is admissible.

(14)

The aim of the Law is, as stipulated in its Article 1, to ensure compliance with the obligations
of the Republic of Serbia related to international agreements that contain provisions on State
aid. The Law defines State aid as “any actual or potential public expenditure or realised
decrease in public revenue which confers to state aid beneficiary a more favourable market

Official Gazette of the Republic of Serbia No. 12/05 and 54/10.
Official Gazette of the Republic of Serbia No. 84/04.
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position in respect to the competitors and as a result causes or threatens to cause distortion
of the market competition.”6 The Law does not contain any provision on the exemption of
public undertakings from the application of State aid rules. It also applies to providers of
services of general economic interest (SGEI).
(15)

The body in charge of the enforcement of the Law in Serbia is the Commission for State Aid
Control, established by a governmental decision in 2009.7 The Commission is assisted by a
Department of State Aid established within the Ministry of Finance.

(16)

According to Article 11 of the Law, any State aid needs to be notified to the Commission
before granting. The Commission then performs an ex ante control and has to decide within
60 days (as of receipt of the complete notification) whether to allow the notified aid or not.
Until such a decision is taken by the Commission, the notified aid cannot be granted (“standstill
clause”).

(17)

With the purpose of adopting more detailed rules for State aid granting and for assessing
whether a notified or granted aid measure is allowed, the government of the Republic of Serbia
adopted the Regulation on Rules for State Aid Granting, which entered into force in March
2010. Amendments regarding its application to public undertakings entered into force in 2012.
The Regulation provides detailed rules for the assessment of different categories of State aid
(regional, horizontal, sectoral, de minimis State aid, and State aid for providing SGEI). It
contains special rules for aid with environmental and energy efficiency purposes under the
rules for horizontal State aid, and special provisions on aid in the coal mining industry under
the rules for sectoral State aid. Article 97a of the Regulation prescribes conditions under which
aid granted for SGEI falls outside the scope of the Law because it is considered compensation
for providing SGEI, as laid out in Commission Decision 2012/21/EU of 20 December 2011 on
the application of Article 106(2) of the Treaty on the Functioning of the European Union to
State aid in the form of public service compensation granted to certain undertakings entrusted
with the operation of services of general economic interest.8 Finally, the Regulation contains
rules for the assessment of “specific instruments” for granting State aid, such as state
guarantees.
3. The complaint and follow-up actions

(18)

Based on the “Report on the State Aid to the Mining Basin Kolubara and the Thermal Power
Plant Kolubara B” drafted by the Center for Research, Transparency and Accountability, the
complainant listed five measures of state support that EPS had allegedly received since 2006:
1) For the project “Procurement of the ECS System”, which includes purchasing a coal
excavator, a conveyor and a spreader system for the Tamnava West field: State guarantee
for an EBRD loan amounting to EUR 52 million.
2) For the same project: State guarantee for a Kreditanstalt für Wiederaufbau (KfW) loan
amounting to EUR 25 million and a direct grant of EUR 9 million.
3) For the Kolubara Environmental Improvement project: State guarantee for an EBRD loan
amounting to EUR 80 million.9

6

Article 2(1)(1) of the Law on State Aid Control.
Official Gazette of the Republic of Serbia No. 112/09.
8 OJ 2012 L 7/3.
9 The Guarantee Agreement between the Republic of Serbia and the EBRD was concluded on 28 July 2011 and ratified
by the Serbian Parliament (Official Gazette of the Republic of Serbia No. 8/2011).
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4) For the same project: State guarantee for a KfW loan amounting to EUR 65 million and a
direct grant of EUR 9 million.10
5) Transfer of property (land and buildings) for the construction of Kolubara B with a market
value of RSD 1.4 billion (EUR 12.7 million, as per exchange rate on
18 November 2013).11
(19)

In November 2014, the Secretariat asked the Commission to provide detailed information
about these measures and to inform the Secretariat whether it had previously assessed and
approved them. The Commission replied in April 2015 and referred to a letter of the Ministry
of Mining and Energy of 30 December 2014 which confirmed that the Republic of Serbia had
indeed guaranteed the above listed loans (with the difference that the first loan allegedly
amounted to EUR 60 million and the second loan to EUR 16 million).

(20)

The Commission explained that it had not been notified and had not assessed any of the
measures.

(21)

The Commission stated that these guarantees as well as the transfer of property to EPS were
granted in the period prior to the start of the application of the Law in January 2010 and of
amendments regarding the Regulation’s rules for State aid granting to public enterprises in
January 2012. It therefore found that it was not competent to assess these measures.

(22)

It found that it only had the power to examine the guarantee for a loan by the KfW totaling
EUR 74 million (see point 4) above) which it did in its session held on 24 April 2015. As to this
measure, the Commission stated that a Law on issuing the Guarantee by the Republic of
Serbia on behalf of the German Development Bank KfW for the full loan amounting to
EUR 74 million was adopted in accordance with Articles 16 to 25 of the Law on Public Debt12.
It determines that in case the Republic of Serbia settles the obligations of EPS vis-à-vis the
KfW, the Republic of Serbia has a right to reimbursement of the principal amount and all
accompanying costs, including the legally prescribed default interest, from EPS. The Republic
of Serbia did not charge a premium or fee for the guarantee to EPS. The guarantee has not
been activated.

(23)

In its assessment, the Commission first examined whether the guarantee in question
constitutes State aid and therefore falls under the State aid regime. The Commission based
its assessment on Article 99 of the Regulation which deals with state guarantees (transposing
the European Commission Notice on the application of Articles 87 and 88 of the EC Treaty to
State aid in the form of guarantees13). The Commission came to the conclusion that due to
the lack of a premium being charged for the guarantee, it did not fulfill the conditions of Article
99 and therefore constitutes State aid.

(24)

The Commission then examined whether such State aid could nevertheless be “allowed”.

(25)

In its compatibility assessment, the Commission took into consideration four different aspects.
Firstly, according to the Commission, the implementation of the project in question
“contributes to the advancement of the technology used for exploitation in Kolubara, with the

10

The Guarantee Agreement between the Republic of Serbia and the KfW was concluded on 12 October 2012 and ratified
by the Serbian Parliament on 24 December 2012 (Official Gazette of the Republic of Serbia No. 121/2012).
11 The property in question was transferred to EPS by the Republic of Serbia by Decision on the Amendments to the
Decision on the establishment of the public enterprise for production, distribution and trade of electricity (Official Gazette
of the Republic of Serbia No. 54/2010).
12 Official Gazette of the Republic of Serbia No. 61/05, 107/09, 78/11.
13 OJ 2008 C155/02.
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aim of increasing the efficiency of thermal power plants and decreasing the impact it has on
the environment”, which enables EPS to perform the activity of public interest for which it was
established, that is, secure regular and safe distribution of electricity to households and small
customers on the territory of the Republic of Serbia at preferential prices. Secondly, the
Commission considered that EPS was obliged to take measures for securing the development
of the capacities for production and distribution of energy and the capacities for coal
production and their regular maintenance and clear functioning, and to provide special
conditions for the protection and improvement of the environment, and prevent the causes
and eliminate consequences endangering the environment. Thirdly, the loan in question would
not have been granted if the Republic Serbia had not issued a guarantee and, therefore, the
project would not have been realized. Finally, the Commission concluded that, since the
project contributes to goals which are of general interest to all citizens of the Republic of
Serbia, the aid was compatible and could be granted for the execution of an important project
for the Republic of Serbia in accordance with Article 5 of the Law.
(26)

However, the Secretariat took the preliminary view that the Republic of Serbia infringed
Articles 18 and 19 of the Treaty because the Commission did either not assess or incorrectly
assess the support measures. It therefore sent an Opening Letter to the Republic of Serbia
on 14 July 2016. The Republic of Serbia was requested to submit its observations on the
points of fact and law raised in the Opening Letter.

(27)

By a letter dated 13 October 2016, the Ministry of Mining and Energy of the Republic of Serbia
submitted its Reply which are contained in a letter by the Commission attached to the
Ministry’s cover letter. It contested the Secretariat’s assessment and reiterated the
argumentation contained in its Letter. It based its assessment on the provisions of the Interim
Agreement on trade and trade-related matters between the European Community and the
Republic of Serbia, the Public Property Law and the Constitution of the Republic of Serbia.

III.

Relevant Energy Community Law

(28)

Energy Community law is defined in Article 1 of the Dispute Settlement Procedures as “a
Treaty obligation or […] a Decision or Procedural Act addressed to [a Party]”.

(29)

A violation of Energy Community law occurs if “[a] Party fails to comply with its obligations
under the Treaty if any of these measures (actions or omissions) are incompatible with a
provision or a principle of Energy Community law”.14

(30)

Article 6 of the Treaty reads:
The Parties shall take all appropriate measures, whether general or particular, to ensure fulfilment of
the obligations arising out of this Treaty. The Parties shall facilitate the achievement of the Energy
Community’s tasks. The Parties shall abstain from any measure which could jeopardise the attainment
of the objectives of the Treaty.

(31)

Article 18 of the Treaty reads:
1. The following shall be incompatible with the proper functioning of the Treaty, insofar as they may
affect trade of Network Energy between the Contracting Parties:

14

Article 3(1) of the Dispute Settlement Procedures.
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(…)
(c) any public aid which distorts or threatens to distort competition by favouring certain undertakings
or certain energy resources.
2. Any practices contrary to this Article shall be assessed on the basis of criteria arising from the
application of the rules of Articles 81, 82 and 87 of the Treaty establishing the European Community
(attached in Annex III).
(32)

Article 19 of the Treaty reads:
With regard to public undertakings and undertakings to which special or exclusive rights have been
granted, each Contracting Party shall ensure that as from 6 months following the date of entry force of
this Treaty, the principles of the Treaty establishing the European Community, in particular Article 86
(1) and (2) thereof (attached in Annex III), are upheld.

(33)

Article 94 of the Treaty reads:
The institutions shall interpret any term or other concept used in this Treaty that is derived from
European Community law in conformity with the case law of the Court of Justice or the Court of First
Instance of the European Communities. Where no interpretation from those Courts is available, the
Ministerial Council shall give guidance in interpreting this Treaty. It may delegate that task to the
Permanent High Level Group. Such guidance shall not prejudge any interpretation of the acquis
communautaire by the Court of Justice or the Court of First Instance at a later stage.

(34)

Article 103 of the Treaty reads:
Any obligations under an agreement between the European Community and its Member States on the
one hand, and a Contracting Party on the other hand shall not be affected by this Treaty. Any
commitment taken in the context of negotiations for accession to the European Union shall not be
affected by this Treaty.

(35)

Article 86(1) and (2) of the EC Treaty (currently Article 106(1) and (2) TFEU) as attached in
Annex III of the Treaty reads:
1. In the case of public undertakings and undertakings to which Member States grant special or
exclusive rights, Member States shall neither enact nor maintain in force any measure contrary to the
rules contained in this Treaty, in particular to those rules provided for in Article 12 and Articles 81 to
89.
2. Undertakings entrusted with the operation of services of general economic interest or having the
character of a revenue-producing monopoly shall be subject to the rules contained in this Treaty, in
particular to the rules on competition, in so far as the application of such rules does not obstruct the
performance, in law or in fact, of the particular tasks assigned to them. The development of trade must
not be affected to such an extent as would be contrary to the interests of the Community.

(36)

Article 87(1), (2) and (3) of the EC Treaty (currently Article 107(1), (2) and (3) TFEU) as
attached in Annex III of the Treaty reads:
1. Save as otherwise provided in this Treaty, any aid granted by a Member State or through State
resources in any form whatsoever which distorts or threatens to distort competition by favouring certain
6

undertakings or the production of certain goods shall, in so far as it affects trade between Member
States, be incompatible with the common market.
2. The following shall be compatible with the common market:
(a) aid having a social character, granted to individual customers, provided that such aid is granted
without discrimination related to the origin of the products concerned;
(b) aid to make good the damage caused by natural disasters or exceptional occurrences;
(c) aid granted to the economy of certain areas of the Federal Republic of Germany affected by the
division of Germany, in so far as such aid is required in order to compensate for the economic
disadvantages caused by that division.
3. The following may be considered to be compatible with the common market:
(a) aid to promote the economic development of areas where the standard of living is abnormally low
or where there is serious underemployment;
(b) aid to promote the execution of an important project of common European interest or to remedy a
serious disturbance in the economy of a Member State;
(c) aid to facilitate the development of certain economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to an extent contrary to the common interest;
(d) aid to promote culture and heritage conservation where such aid does not affect trading conditions
and competition in the Community to an extent that is contrary to the common interest;
(e) such other categories of aid as may be specified by decision of the Council acting by a qualified
majority on a proposal from the Commission.
(37)

Article 3(2) of the Dispute Settlement Procedures reads:
Failure by a Party to comply with Energy Community law may consist of any measure by the public
authorities of the Party (central, regional, local as well as legislative, administrative or judicative),
including undertakings within the meaning of Article 19 of the Treaty, to which the measure is
attributable.

IV.

Legal Assessment

(38)

According to Article 3(2) of the Dispute Settlement Procedures, a failure by a Party to comply
with Energy Community law may consist of any measure by the public authorities of the Party;
therefore, the Commission’s actions are attributable to the Republic of Serbia and may
constitute an infringement of Energy Community law by that Party.

(39)

In the following, the Secretariat will assess the (in)action of the Commission in light of the
Republic of Serbia’s obligations under the Treaty, in particular Articles 18 and 19 thereof. It
will thereby take into consideration the Commission’s Letter and its Reply. The Secretariat will
first assess the issue that the Commission did not assess the measures listed under points
1), 2), 3), and 5) in paragraph 18 above. Secondly, the Secretariat will assess the compatibility
assessment undertaken by the Commission with regard to the measure listed under point 4)
above.
7

1. Lack of assessment of support measures
(40)

In November 2014, the Secretariat asked the Commission to provide information about the
support measures brought to its attention by the complaint and to inform the Secretariat
whether it had previously assessed and approved them. In its Letter, the Commission
confirmed the support measures, but explained that it had not been notified and had not
assessed any of the measures in advance. It stated that the measures listed under points 1),
2), 3), and 5) in paragraph 18 above were granted in the period prior to the start of the
application of the Law in January 2010 and of amendments regarding the Regulation’s rules
for State aid granting to public enterprises in January 2012 and that it therefore was not
competent to assess these measures.15

(41)

The Secretariat came to the preliminary conclusion that the lack of assessment of these
support measures constitutes a breach of the obligations of the Republic of Serbia under the
Treaty, in particular Articles 18 and 19 thereof, and therefore sent an Opening Letter laying
down its concerns.

(42)

In its Reply, the Commission based its argumentation mainly on Serbia’s Stabilization and
Association Agreement with the EU and its Interim Agreement on Trade and trade-related
matters.16 Specifically, Article 39 of the Interim Agreement envisages that the Republic of
Serbia needs to apply the principles to public enterprises and enterprises with special rights
only after three years following the entry into force of the Interim Agreement, i.e. by 2012.17
Therefore, the Regulation on Amendments and Supplements to the Regulation on the Rules
for the State Aid Granting entered into force on 1 January 2012, governing the granting of
State aid to public enterprises and enterprises with special rights. Furthermore, the
Commission argued that the Constitution of the Republic of Serbia18 prohibits retroactive
effect of laws and other general acts (Article 197) and the application of the rules of State aid
control to a period in which its application was not mandatory would infringe this provision.19

(43)

The Secretariat analyzed the arguments brought forward by the Republic of Serbia in its Letter
and Reply. However, they do not change the Secretariat’s finding of an infringement;
therefore, the Secretariat considers the preliminary legal assessment and the conclusions of
the Opening Letter still valid.
1.a.

Existence of State aid

(44)

According to well-established case law, the first step in the assessment of the character and
compatibility of support measures is to assess whether a measure constitutes State aid and
is, therefore, subject to the State aid rules.20 Only if the measures listed above constitute State
aid, the Commission would have needed to assess them in compliance with the State aid
acquis.

(45)

The elements of the definition of State aid are the following:21

15

Letter, p. 2.
OJ 2010 L 28/2; Official Gazette of the Republic of Serbia No. 83/08.
17 Reply, p. 3-4.
18 Official Gazette of the Republic of Serbia No. 98/06.
19 Reply, p. 10.
20 E.g. Case 62/87 and 72/87, Exécutif regional wallon [1988] ECR 1573.
21 See Article 18(1)(c) of the Treaty or Article 107 TFEU.
16
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i.
ii.
iii.
iv.
v.

there must be a benefit or advantage;
which is granted by the state or through state resources;
which favours certain undertakings or certain energy resources (selectivity);
which is liable to distort competition;
which may affect trade between Member States (in the case of the Energy Community,
trade of Network Energy between the Contracting Parties).

(46)

The measures listed under points 1), 2), and 3) in paragraph 18 above are State guarantees.
Article 99 of the Regulation provides that “[a]n individual state guarantee shall not constitute
an instrument for granting state aid if it cumulatively meets the following conditions”: the
enterprise is not in difficulties; the guarantee is linked to a specific financial transaction, for a
fixed amount and a fixed time period; the guarantee does not cover more than 80% of the
outstanding loan (not applicable in case of providers of SGEI); and the guarantee premium is
calculated on the basis of market principles. Due to the lack of premium charged by the
Republic of Serbia for the guarantees at issue, the last condition is not fulfilled. Due to the
lack of any compensation for the guarantees issued, they constitute advantages. They were
granted by the state, namely the Republic of Serbia, and favour one specific undertaking,
namely EPS. They were also liable to distort competition and affect trade of Network Energy
between the Contracting Parties because they strengthened the position of EPS in relation to
its competitors22 and the sector in which EPS is active is characterized by a substantial level
of trade between Contracting Parties.23

(47)

Also the transfer of property listed under point 5) above constitutes an advantage for EPS as
it did not pay any compensation for the transfer that corresponds to the market price to the
Republic of Serbia.24 The property belonged to the Republic of Serbia and therefore
constitutes state resources.

(48)

In its Reply, the Commission argues that the transfer of ownership of land and buildings to
EPS for the implementation of the project Kolubara B is governed by the Public Property Law25
which is not selective and that, therefore, there is no advantage and impact on competition,
since the Public Property Law applies to all state bodies and organisations, autonomous
province bodies and local self-government units, public enterprises, capital companies
founded by the Republic of Serbia, the Autonomous Province and local governments, as well
as their subsidiaries. Furthermore, it states that assets in public ownership can be made
available to other legal entities.

(49)

The Secretariat notes that EPS is an undertaking in the sense of competition law, i.e. an entity
engaged in an economic activity on the market, irrespective of the state’s ownership. It follows
that the transfer of property needs to be assessed against the applicable State aid provisions.
This applies irrespective of the provisions of the Public Property Law. The transfer constitutes
an advantage for EPS as the Republic of Serbia did not ask for any compensation for the
transfer.26 It was granted by the state, namely the Republic of Serbia, because it was state
property, as defined in the Public Property Law. It also favours one specific undertaking,

22

See, to that effect Cases 730/79, Philipp Morris/Commission [1980] ECR 2671, para. 11; C-182 and 217/03, Belgium
and Forum 187/Commission [2006] ECR I-5479, para. 131.
23 See, to that effect Cases 173/74, Commission/Italy [1974] ECR 709, para. 19; C-114/00, Spain/Commission [2002] ECR
I-7657, para. 65.
24 See for undervalue price e.g. Cases T-274/01, Valmont/Commission [2004] ECR II-3145, para. 45; T-366/00,
Scott/Commission [2007] ECR II-797, para. 93.
25 Official Gazette of the Republic of Serbia No. 72/2011, 88/2013 and 105/2014.
26 For undervalue price see e.g. Cases T-274/01, Valmont/Commission [2004] ECR II-3145, para. 45; T-366/00,
Scott/Commission [2007] ECR II-797, para. 93.
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namely EPS. It is not the Public Property Law that is selective, but the individual measure, i.e.
the transfer itself. Finally, the transfer is liable to distort competition and affect trade of Network
Energy between the Contracting Parties because they strengthened the position of EPS in
relation to its competitors27 and the sector in which EPS is active is characterized by a
substantial level of trade between Contracting Parties.28 The transfer therefore constitutes
State aid.
(50)

The Secretariat therefore comes to the conclusion that the measures listed above constitute
State aid.
1.b.

Lack of compatibility assessment of State aid measures

(51)

Article 18(1)(c) of the Treaty provides that any public aid which distorts or threatens to distort
competition by favouring certain undertakings or certain energy resources shall be
incompatible with the proper functioning of the Treaty, insofar as it may affect trade of Network
Energy between the Contracting Parties. Article 19 of the Treaty explicitly provides for an
obligation of the Contracting Parties to ensure that with regard to public undertakings and
undertakings, to which special or exclusive rights have been granted, the principles of the
Treaty, including the rules on State aid, are upheld. The provision imposes a deadline of six
months after the Treaty’s entry into force for ensuring that such undertakings are subjected to
these principles.

(52)

The Republic of Serbia is a Contracting Party to the Treaty which was signed on 25 October
2005. After its ratification, the Treaty – including Article 18 thereof – entered into force on 1
July 2006. According to Article 19 of the Treaty, the Republic of Serbia was therefore obliged
to ensure that with regard to public undertakings and undertakings with special or exclusive
rights the Treaty’s State aid rules are upheld at the latest as of 1 January 2007.

(53)

Articles 18 and 19 of the Treaty contain a legally binding obligation on the Contracting Parties
to introduce a corresponding prohibition of State aid into their national legal systems. This has
been done by the Republic of Serbia with the adoption of the Law on State Aid Control in
2009, which entered into force in 2010. The Law transposes the acquis on State aid. It does
not contain any provision specifically exempting public undertakings from the application of
State aid rules. As the Law needs to be interpreted in the light of the wording and the purpose
of the Treaty,29 in particular Articles 18 and 19 thereof, this means that the State aid regime
applies – and applied already in 2010 – to undertakings irrespective of their public or private
character.

(54)

The Regulation merely contains more detailed rules for the assessment of different types of
aid (see Article 1 and 24 of the Law); however, it does not limit or expand the application of
the State aid prohibition contained in the Law. The amendments adopted in 2011 and in force
since 2012 contain amendments to Article 97b regarding compensation for the provision of
SGEI; however, they did not contain any exemption for public undertakings or undertakings
with special rights nor do the amendments indicate that the Law did not apply to public
undertakings or undertakings with special rights before.

(55)

The Republic of Serbia set up the Commission and put it in charge of enforcing the Law. This
means that according to Article 11 of the Law, any State aid needs to be notified to the

27

See, to that effect Cases 730/79, Philipp Morris/Commission [1980] ECR 2671, para. 11; C-182 and 217/03, Belgium
and Forum 187/Commission [2006] ECR I-5479, para. 131.
28 See, to that effect Cases 173/74, Commission/Italy [1974] ECR 709, para. 19; C-114/00, Spain/Commission [2002] ECR
I-7657, para. 65.
29 See e.g. Case C-106/89, Marleasing [1990] ECR I-4135, para. 7.
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Commission before being granted. Only in case of a positive decision by the Commission, the
aid should be granted. Contrary to the Commission’s assertions in its Letter (page 2), the
Commission was therefore competent to assess the support measures as of 2010, including
the measures listed under point 1), 2), 3), and 5) in paragraph 18 above.
(56)

The measures were all granted after the entry into force of the Law in 2010. According to
public sources,30 the loan by the EBRD of EUR 60 million (measure 1) above) was disbursed
in April 2010. The same time horizon applies to the KfW loan of EUR 16 million and the direct
grant of EUR 9 million (measure 2) above).31 The guarantee for the EBRD loan of EUR 80
million (measure 3) above) was signed and ratified in 201132; the guarantee for the KfW loan
of EUR 65 million and the direct grant of EUR 9 million (measure 4) above) in 2012.33 The
property in question (measure 5) above) was transferred to EPS by Decision of 29 July 2010
on the Amendments to the Decision on the establishment of the public enterprise for
production, distribution and trade of electricity.34

(57)

As regards the Commission’s argument that the application of State aid rules to cases
regarding public undertakings before their application became mandatory in 2012 would
infringe the Constitution’s prohibition of retroactive application,35 the European Court of
Justice has repeatedly found that the prohibition of retroactivity prohibits measures to take
effect prior to their publication.36 As it has been pointed out above, there was no exemption
for public enterprises in place, and therefore the State aid prohibition already applied as of
January 2010. As all support measures at stake were taken after the entry into force of the
Law in 2010, there is no need to apply the legislation on State aid prohibition in a retroactive
manner.

(58)

Under EU law, Article 107 TFEU is enforced by the European Commission (see Article 108
TFEU). Any plan to grant State aid needs to be notified to the European Commission, who
then decides whether it is compatible with the internal market, having regard to Article 107
TFEU. The Member State is not allowed to put the proposed measure into effect until the
European Commission has rendered a final decision. However, although the substantial
provision in the Treaty is identical with Article 107 TFEU, the institutional set-up in the Energy
Community differs due to the lack of a centralized enforcement authority. It follows from Article
6 of the Treaty that in this situation, each Contracting Party is obliged to take all appropriate
measures to ensure fulfilment of the obligations arising out of the Treaty and abstain from any
measures that might jeopardise the attainment of the objectives of the Treaty. Therefore, the
Contracting Parties are obliged to ensure enforcement of the State aid prohibition enshrined
in Articles 18 and 19 of the Treaty. This obligation exists since the entry into force of the Treaty
(1 July 2006) and the end of the deadline for Article 19 of the Treaty (1 January 2007).

(59)

In its Reply,37 the Commission bases its arguments mainly on Article 39 of the Interim
Agreement which stipulates that “by the end of the third year following the entry into force of
this Agreement [i.e. by 2012], the principles set out in the EC Treaty, with particular reference

30

http://www.ebrd.com/documents/occo/eliibility-assessment-report.pdf;
http://www.ebrd.com/work-with-us/projects/psd/eps-power-ii.html.
31 https://www.urgewald.org/sites/default/files/briefing_kfwkohle_april2013.pdf.
32 The Guarantee Agreement between the Republic of Serbia and the EBRD was concluded on 28 July 2011 and ratified
by the Serbian Parliament (Official Gazette of the Republic of Serbia No. 8/2011).
33 The Guarantee Agreement between the Republic of Serbia and the KfW was concluded on 12 October 2012 and ratified
by the Serbian Parliament on 24 December 2012 (Official Gazette of the Republic of Serbia No. 11/2012).
34 Official Gazette of the Republic of Serbia No. 54/2010.
35 Reply, p. 10.
36 See e.g. Case C-84/78 Tomadini [1979] ECR 1801.
37 Reply, p. 3-4.
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to Art. 86 shall apply in Serbia to public undertakings and undertakings to which special and
exclusive rights have been granted”. However, this provision does not hinder the Commission
to apply the State aid principles to public undertakings before 2012; it merely postpones the
obligation to do so until 2012. Therefore, the Republic of Serbia would not infringe the Interim
Agreement when assessing aid to public undertakings before 2012, in particular the measures
listed under points 1), 2), 3), and 5) in paragraph 18 above. Therefore, there is no conflict
between Article 39 of the Interim Agreement and the obligations of the Treaty regarding
enforcement of the State aid acquis.
(60)

As there is no conflict between Article 39 of the Interim Agreement and the Treaty, Article 103
of the Treaty does not apply. The Treaty does not affect any obligation under the Interim
Agreement.

(61)

In any case – although there is no conflict between the two treaties – the obligations arising
from the Treaty are independent of any commitments made by individual Contracting Parties
under the terms of any bilateral agreements. Thus, Article 39 of the Interim Agreement cannot
exclude Serbia’s obligation to implement the rules on State aid under the Treaty.

(62)

As the measures listed under points 1), 2), 3), and 5) in paragraph 18 above constitute State
aid, the effective enforcement of State aid rules would have required these measures to be
assessed as to their compatibility with the State aid rules by the Commission. As the
Commission did not assess the compatibility of these measures, the Secretariat is of the
opinion that the Republic of Serbia infringed Articles 18 and 19 read in conjunction with Article
6 of the Treaty.
2. Incorrect compatibility assessment of State aid measure

(63)

The measure identified under point 4) in paragraph 18 above takes the form of a guarantee
by the Republic of Serbia for the loan that EPS obtained from the KfW in order to carry out
the project “Improving exploitation technology in Kolubara for increased efficiency of thermal
power plants and reducing environmental impact”.

(64)

In response to the Secretariat’s request for information of November 2014, the Commission
informed the Secretariat that it had not been notified and had not assessed any of the
measures in advance. However, the Commission accepted that the measure identified under
4) in paragraph 18 above, fell under its competence and assessed it in its session on 24 April
2015. It found that the measure constitutes State aid but is nevertheless compatible because
the implementation of the project “contributes to the advancement of the technology used for
exploitation in Kolubara, with the aim of increasing the efficiency of thermal power plants and
decreasing the impact it has on the environment”, which enables EPS to perform the activity
of public interest. The Commission concluded that, since the project contributes to goals which
are of general interest to all citizens of the Republic of Serbia, the measure was compatible
and could be granted for the execution of an important project for the Republic of Serbia in
accordance with Article 5 of the Law.

(65)

However, the Secretariat came to the preliminary conclusion that compatibility assessment of
this support measure does not comply with the Energy Community State aid acquis and
therefore sent an Opening Letter laying down its concerns. In its Reply, the Commission
reiterated its argumentation contained in the Letter.

(66)

The Secretariat’s assessment includes an analysis of the arguments brought forward by the
Republic of Serbia in its Letter (and Reply). However, they do not change the Secretariat’s
12

finding of an infringement; therefore, the Secretariat considers the preliminary legal
assessment and the conclusions of the Opening Letter still valid.
(67)

At the outset, the Secretariat recalls that the Energy Community acquis on State aid is based
on the respective provisions of EU law. In particular, Article 18(1)(c) of the Treaty is based on
Article 107(1) TFEU; Article 18(2) of the Treaty therefore states that any practices contrary to
this Article shall be assessed on the basis of criteria arising from inter alia Article 107 TFEU
(ex-Article 87 of the EC Treaty as attached in Annex III). In Article 19 of the Treaty, special
reference is made to Article 106(1) and (2) TFEU (ex-Article 86 of the EC Treaty as attached
in Annex III) which deal with public undertakings and undertakings with special or exclusive
rights as well as SGEI.

(68)

This position is supported by the case law of the European Commission as confirmed by the
Court of Justice which is of relevance for the case at hand under Articles 18(2) and 94 of the
Treaty.

(69)

When assessing the guarantee identified under 4) in paragraph 18 above, the Commission
itself came to the conclusion that it constitutes State aid.38 It assessed the criteria for
guarantees mentioned under Article 99 of the Regulation. Article 99 of the Regulation provides
that “[a]n individual state aid guarantee shall not constitute an instrument for granting state
aid if it cumulatively meets the following conditions”: the enterprise is not in difficulties; the
guarantee is linked to a specific financial transaction, for a fixed amount and a fixed time
period; the guarantee does not cover more than 80% of the outstanding loan (not applicable
in case of providers of SGEI); and the guarantee premium is calculated on the basis of market
principles. Due to the lack of premium charged by the Republic of Serbia for the guarantee at
issue, the Commission concluded that the last condition is not fulfilled and the guarantee in
question constitutes State aid.

(70)

Contrary to its (correct) conclusion on the existence of State aid, the Commission argued that
the Republic of Serbia had the right to get reimbursed in case of activation of the guarantee.39
This could be understood as to calling into question whether an advantage has been granted
to EPS. However, according to settled case law of the European Court of Justice40 and
confirmed by the European Commission’s Notice41, the benefit of a state guarantee is that the
risk associated with the guarantee is carried by the state instead of the borrower. Therefore,
if this risk is not remunerated by an appropriate premium, the borrower enjoys an advantage,42
regardless of whether the guarantor has a right to reimbursement. In addition, even in the
case that no payments are ever made by the state under a guarantee, it nevertheless
constitutes State aid because the advantage is granted at the moment when the guarantee is
given and not when the guarantee is invoked or when the payments are made.43

(71)

The Court of Justice has repeatedly recognized the broad discretion granted to the authority
enforcing the EU State aid provisions (in the case of EU law, the European Commission under
Article 107(3) TFEU), the exercise of which requires economic and social assessments which
should balance the concerns of the Union as a whole.44 The Court therefore limits its review

38

Letter, p. 6.
Letter, p. 3; Reply, p. 8.
40 Case C-275/10, Residex Capital IV CV v Gemeente Rotterdam [2011] ECR I-13043, para. 7.
41 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees, OJ
2008 C 155/02, para. 2.1.
42 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees, OJ
2008 C 155/02, para. 2.2.
43 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees, OJ
2008 C 155/02, para. 2.1.
44 E.g. Cases C-301/87, Boussac [1990] ECR I-307, para. 49; C-303/88, ENI Lanerossi [1991] I-1433, para. 34.
39
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to whether the authority complied with the rules of procedure and the rules relating to the duty
to give reasons, to verify the accuracy of the facts relied on and that there has been no error
of law, manifest error of assessment of the facts or misuse of power; the court may not
substitute its own economic judgment for that of the State aid enforcement authority.45 By
consequence, the Secretariat suggests that in the Energy Community, the Ministerial
Council’s judgment as well as its own review of the Commission’s decision in the framework
of these proceedings is to be limited to those aspects.
(72)

Based on the information at its disposal, the Secretariat is of the opinion that the reasoning
as well as the conclusions drawn by the Commission constitute a manifest error of
assessment and contradict Energy Community law for the following reasons.46
2.a.

(73)

General Block Exemption Regulation

The Commission stated that the project for which State aid was granted “contributes to the
advancement of the technology used for exploitation in Kolubara, with the aim of increasing
the efficiency of thermal power plants and decreasing the impact it has on the environment”.47
This could suggest that the Commission considered the measure to fall under the General
Block Exemption Regulation (GBER)48 as aid for research and development and innovation
(section 4) or as aid for environmental protection (section 7) and could therefore be compatible
with the Energy Community internal market and exempted from the notification requirement.
In order to come to such a conclusion, the Commission would have had to assess the following
necessary conditions for such an exemption:





The amount of the aid in order to assess whether the particular thresholds of Article 4 of
the GBER are met;
The transparency of the aid (Article 5 GBER), i.e. aid in respect of which it is possible to
calculate precisely the gross grant equivalent of the aid ex ante without any need to
undertake a risk assessment49;
The incentive effect of the aid (Article 6 GBER), i.e. whether beneficiary would already
engage under market conditions alone in activities or projects; as well as
The aid intensity and that the measure does not exceed a certain level of eligible costs
(Article 7 GBER and Article 25 or 26 GBER or Article 38 GBER).

45

E.g. Cases C-225/91, Matra/Commission [1993] ECR I-3203, para. 25; T-110/97, Kneissl Dachstein/Commission [1999]
ECR II-2881, para. 46.
46 See e.g. Cases C-148/04, Unicredito Italiano SpA [2005] ECR I-11137, para. 72 et seqq.; T-254/00, 270/00 and 277/00,
Hotel Cipriani SpA e.a. [2008] ECR II-3269, para. 125.
47 Letter, p. 7.
48 Commission Regulation (EU) No. 651/2014 of 17 June 2014 declaring certain categories of aid compatible with the
internal market in application of Articles 107 and 108 of the Treaty.
49 Article 5 lists the categories of aid that are considered to be transparent. Guarantees fall under these categories (i) where
the gross grant equivalent has been calculated on the basis of safe-harbour premiums laid down in a Commission notice;
or (ii) where before the implementation of the measure, the methodology to calculate the gross grant equivalent of the
guarantee has been accepted on the basis of the Commission Notice on the application of Articles 87 and 88 of the EC
Treaty to State aid in the form of guarantees, following notification of that methodology to the Commission under any
regulation adopted by the Commission in the State aid area applicable at the time, and the approved methodology explicitly
addresses the type of guarantee and the type of underlying transaction at stake in the context of the application of this
Regulation. The measure at hand does not fall under any of these two categories.
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(74)

However, the Commission did not assess these criteria indicated in the GBER neither in its
decision of 24 April 2015 nor in its Reply and could therefore not rely on the GBER to find that
the measure was compatible.
2.b.

(75)

Services of General Economic Interest

The Commission also stated that the measure was necessary for EPS to “perform the activity
of public interest for which it was established, that is, secure regular and safe distribution of
electricity to households and small customers on the territory of the Republic of Serbia at
preferential prices.”50 State aid in the form of public service compensation granted to certain
undertakings entrusted with SGEI is considered compatible with the internal market and
exempted from the requirement of notification, if it fulfils specific conditions set out in the socalled SGEI Decision.51 However, based on the SGEI Decision, the Commission would have
needed to assess the following:






The SGEI Decision does only apply to aid below EUR 15 million, aid to hospitals and
social services, aid to air and maritime links to islands as well as ports and airports below
a certain number of passengers (Article 2(1)(a)). Therefore, the Commission would have
had to assess the amount of the aid.
There needs to be a specific entrustment act (Article 4). The Commission only lists the
general provisions of the Energy Law, but does not elaborate on the concrete entrustment.
The measure must control overcompensation (Articles 5 and 6). The Commission does
not assess this criterion at all.
The aid needs to be transparent (Article 7, see above). The Commission does not deal
with this criterion.

(76)

However, the Commission did not assess any of these criteria necessary to support a finding
that the measure is covered by the SGEI Decision and therefore compatible, neither in its
decision of 24 April 2015 nor in its Reply.

(77)

In case State aid is granted as compensation for the provision of SGEI, such measure can
also be declared compatible under Article 106(2) TFEU, to which Article 19 of the Treaty also
explicitly refers and which is attached to the Treaty in its Annex III. This provision provides for
a derogation from the competition rules as far as necessary for the provision of SGEI. The
jurisprudence of the European Court of Justice has identified four conditions for Article 106(2)
TFEU to apply,52 which are expanded in detail in the European Commission’s so-called SGEI
Framework, spelling out the conditions under which such State aid can be found compatible
with the internal market pursuant to Article 106(2) TFEU:53


First, there must be an act of entrustment, specifying the nature and duration of the
service. In the present case, however, the Commission only refers to the general
provisions of the Energy Law and the Decision on the establishment of the public
enterprise for generation, distribution and trade of electricity.

50

Letter, p. 7.
Commission Decision (EC) No 2012/21/EU of 20 December 2011 on the application of Article 106(2) of the Treaty on
the Functioning of the European Union to State aid in the form of public service compensation granted to certain
undertakings entrusted with the operation of services of general economic interest, OJ 2011 L 7/3.
52 See, to that effect, Case T-289/03, BUPA [2008] ECR II-81.
53 Communication from the (EU) Commission, European Union framework for State aid in the form of public service
compensation, OJ 2012 C 8/15.
51
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(78)

Second, the entrustment must relate to the operation of a service of general economic
interest. In the present case, however, the provisions of the Energy Law and the Decision
on the establishment of the public enterprise for generation, distribution and trade of
electricity do not specify the service of general economic interest that shall be
compensated through the support measures, nor is the duration limited.
Third, the derogation has to be necessary for the performance of the tasks assigned and
proportional to that end. In the present case, no such assessment has been undertaken
by the Commission.
Fourth, the development of trade must not be effected to such an extent as would be
contrary to the interests of the Community. In the present case, no such assessment has
been undertaken by the Commission.

The Commission did not assess these conditions in its decision of 24 April 2015 or in its Reply.
Therefore, while mentioning that the activities of EPS were in the “general interest”, the
Commission could not find the measure to be compatible under Article 106(2) TFEU.
2.c.

(79)

On the basis of Article 107(3)(c) TFEU, which is attached to the Treaty in its Annex III, State
aid may be found compatible if it facilitates the development of certain economic activities and
does not adversely affect trading conditions to an extent contrary to the common interest.
Under the Guidelines on State aid for environmental protection and energy 2014-2020 (the
Guidelines), the European Commission sets out the conditions under which aid for energy
and environment may be considered compatible.54 Under the Guidelines, a measure is
considered compatible if the following criteria are met:










54

Compatibility under Article 107(3)(c) TFEU

Contribution to a well-defined objective of common interest: States intending to grant
environmental or energy aid will have to define precisely the objective pursued and explain
what is the expected contribution of the measure towards this objective.
Need for state intervention: States need to demonstrate that the aid effectively targets a
(residual) market failure.
Appropriateness of the aid: The proposed aid measure must be an appropriate instrument
to address the policy objective concerned, i.e. the same positive contribution to the
common objective is not achievable through other less distortive policy instruments or
other less distortive types of aid instruments.
Incentive effect: The aid must not subsidize the costs of an activity that an undertaking
would anyhow incur and must not compensate for the normal business risk of an economic
activity.
Proportionality of the aid: The aid has to be limited to the minimum needed to achieve the
environmental protection or energy objective aimed for.
Avoidance of undue negative effects on competition and trade: The negative effects of the
aid measure in terms of distortions of competition and impact on trade between Member
States must be limited and outweighed by the positive effects in terms of contribution to
the objective of common interest.
Transparency of the aid: States must ensure the publication of specific information on a
comprehensive State aid website.

OJ 2014 C 200/01.
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(80)

Apart from these “common assessment criteria”, the Guidelines prescribe special assessment
criteria for different types of aid.

(81)

The homogeneity principle as enshrined in Article 18(2) of the Treaty obliges national
enforcement authorities and the Secretariat to ensure equal conditions of competition and a
uniform application of State aid provisions throughout the Energy Community, based on
precedence established by EU enforcement institutions. In its Policy Guidelines,55 the
Secretariat thus endorsed the Guidelines and announced to make them the point of reference
for its own enforcement practice in the assessment of State aid cases in the sectors covered
by the Guidelines to the extent they fall within the scope of the Treaty. The Secretariat further
concluded that the Guidelines need to be followed by national enforcement authorities in order
to ensure their uniform and homogeneous application in the entire Energy Community.

(82)

Despite the argumentation of the Commission regarding the purpose of the aid (contribution
to the advancement of the technology used for exploitation in Kolubara, with the aim of
increasing the efficiency of thermal power plants and decreasing the impact it has on the
environment),56 it failed to assess the compliance of the guarantee with the requirements
established under the Guidelines and listed above, in its decision of 24 April 2015 or in its
Reply. The Commission could, therefore, not conclude on this basis that the aid is compatible.
2.d.

Compatibility under Article 107(3)(b) TFEU

(83)

Finally, the Commission claimed in its Letter that the aid in question was “allowed” due to its
contribution to executing an important project for the Republic of Serbia in accordance with
Article 107(3)(b) TFEU and the corresponding national provision (Article 5 of the Law).57 Its
conclusion was based on the assertion that the aid “contribute[d] to reaching the goals which
are of general interest to all citizens of the Republic of Serbia”. According to Article 107(3)
TFEU, a measure may be considered compatible with the internal market if (b) it promotes
the execution of an important project of common European interest.

(84)

Article 107(3)(b) TFEU only covers projects that form part of a transnational European
programme, supported jointly by a number of Member States’ governments, or arises from
concerted action by a number of Member States to combat a common threat such as
environmental pollution.58 In the same vein, in the context of the Energy Community, in order
to be covered by this provision, a measure needs to contribute to the execution of an important
project that is of interest for the Energy Community and not only one of its Contracting Parties.
This means that the project must be of transnational interest or arise of transnational action.
The transposition into Serbian law which covers “the execution of an important project of the
Republic of Serbia” is not compliant with Energy Community law and neither is its application
to the measure at stake.

(85)

In any case, the Secretariat considers that the Commission failed to explain thoroughly in its
decision of 24 April 2015 and in its Reply why and how the aid in question contributed to goals
that were in the general interest of all citizens of Serbia. Moreover, even if one were to accept
that purely domestic projects can provide a basis for the finding of compatibility under Article
107(3)(b) TFEU, the Commission would have had to analyze potential or actual negative

55

Policy Guidelines by the Energy Community Secretariat on the Applicability of the Guidelines on State Aid for
Environmental Protection and Energy 2014-2010, PG 04/2015 of 24 November 2015.
56 Letter, p. 7.
57 Letter, p. 7.
58 Joined Cases 62/87 and 72/87, Exécutif regional wallon and Glaverbel SA v Commission of the European Communities
[1988] ECR 1573, para. 22.
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effects of the State aid measure on competition and trade and to compare such effects with
the positive effects of the measure. When assessing aid under Article 107(3) TFEU, account
must be taken of whether the aid measure is aimed at a well-defined common objective, is an
appropriate instrument, well-targeted and proportionate to the targeted objective and does not
adversely affect trading conditions to an extent contrary to the common interest.59
(86)

In particular, pursuant to Article 107(3)(b) TFEU and with regard to important projects of
common European interest, the European Commission has established four criteria to be
fulfilled cumulatively as a prerequisite for considering State aid to be compatible with the
internal market:60





the aid must “promote” a project, meaning to take action which contributes to the
implementation of the project;
the project must be specific, precise and clearly defined;
the project must be important both quantitatively and qualitatively, with an emphasis on
the qualitative aspect;
the project must be 'of common European interest' and as such be of benefit to the whole
of the Union.

(87)

Thus, allowing State aid based on Article 107(3)(b) TFEU requires a thorough and critical
assessment of that measure’s effect on competition and trade, on both the national and the
Energy Community’s market. The Commission’s failure to assess the effects of the measure
on competition on the market is particularly important considering the fact that EPS holds a
dominant position in both generation and supply of electricity in the Republic of Serbia and
that granting State aid in considerable amounts to an undertaking in such a position is likely
to greatly affect small private generators and suppliers on the market, potentially even forcing
them to leave the market in the future or discouraging the entry of new competitors.

(88)

Considering all of the above, the Secretariat concludes that the Commission’s reasoning
indicates that it does not comply with the Energy Community State aid acquis.

V.

Conclusion

(89)

Based on the above legal assessment, the Secretariat concludes that by the Commission
either not assessing or incorrectly assessing the compatibility of State aid measures, the
Republic of Serbia has failed to comply with its obligations under the Treaty, in particular
Articles 18 and 19 thereof.

(90)

In accordance with Article 14(2) of the Dispute Settlement Procedures, the Republic of Serbia
is requested to rectify the breaches identified in the present Reasoned Opinion within a timelimit of two months, i.e. by
28 April 2017
and notify the Secretariat of all steps undertaken in that respect.

(91)

Furthermore, in accordance with Article 15 of the Dispute Resolution and Negotiation Centre
Rules, the Republic of Serbia may also request that the present dispute is mediated by a

See e.g. Commission decision, State aid SA.33984 (2012/N) – United Kingdom; State aid M542/2010 – Poland.
See e.g. Commission decision, State aid N157/2009; State aid N576/98 - United Kingdom; State aid N420/08 – United
Kingdom; State aids SA.36558 and SA.38371 – Denmark; State aid SA.36662 – Sweden.
59
60
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neutral third-party mediator. Should the Republic of Serbia wish to benefit from this option, it
shall notify the Legal Counsel of such a request in line with Article 15(1) of the Dispute
Resolution and Negotiation Centre Rules by
28 March 2017.

Vienna, 28 February 2017

Janez Kopač
Director

Dirk Buschle
Deputy Director/Legal Counsel
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Preuzeto iz elektronske pravne baze Paragraf Lex

Ukoliko ovaj propis niste preuzeli sa Paragrafovog sajta ili niste sigurni da li je u pitanju važeća verzija propisa,
poslednju verziju možete naći OVDE.

ZAKON
O JAVNOJ SVOJINI
("Sl. glasnik RS", br. 72/2011, 88/2013, 105/2014, 104/2016 - dr. zakon i 108/2016)

I OSNOVNE ODREDBE
Predmet uređivanja
Član 1
Ovim zakonom uređuje se pravo javne svojine i određena druga imovinska prava Republike Srbije, autonomne pokrajine i
jedinice lokalne samouprave.

Tri oblika javne svojine
Član 2
Javnu svojinu čini pravo svojine Republike Srbije - državna svojina, pravo svojine autonomne pokrajine - pokrajinska svojina i
pravo svojine jedinice lokalne samouprave - opštinska, odnosno gradska svojina.

Predmet javne svojine
Član 3
U javnoj svojini su prirodna bogatstva, dobra od opšteg interesa i dobra u opštoj upotrebi, za koja je zakonom utvrđeno da su
u javnoj svojini, stvari koje koriste organi i organizacije Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave,
ustanove, javne agencije i druge organizacije čiji je osnivač Republika Srbija, autonomna pokrajina i jedinica lokalne
samouprave i druge stvari koje su, u skladu sa zakonom, u javnoj svojini.
Pod javnom svojinom iz stava 1. ovog člana ne smatraju se stvari organizacija obaveznog socijalnog osiguranja.

Primena i odnos zakona
Član 4
Na sticanje, vršenje, zaštitu i prestanak prava javne svojine, primenjuju se odredbe zakona kojim se uređuje pravo privatne
svojine, ako nešto drugo nije određeno ovim ili drugim zakonom.
Odredbe posebnih zakona kojima se uređuje režim stvari u javnoj svojini ne mogu biti u suprotnosti sa ovim zakonom.

Namena stvari
Član 5
Namena stvari u javnoj svojini određuje se zakonom ili odlukom nadležnog organa donetom na osnovu zakona, odnosno
drugog propisa ili opšteg akta.

Odgovornost u odlučivanju, korišćenju i upravljanju
Član 6
Svako ko odlučuje o stvarima u javnoj svojini, ko ih koristi ili njima upravlja dužan je da postupa kao dobar domaćin i
odgovoran je za to u skladu sa zakonom.

Finansijska sredstva
Član 7
Finansijska sredstva (novčana sredstva i hartije od vrednosti) u svojini Republike Srbije, autonomne pokrajine i jedinice
lokalne samouprave uređuju se posebnim zakonom.

Poseban režim za određene nepokretnosti
Član 8
Pravni režim građevinskog zemljišta, poljoprivrednog zemljišta, šuma i šumskog zemljišta u javnoj svojini uređuje se
posebnim zakonom.

II JAVNA SVOJINA
1. Predmet javne svojine
Prirodna bogatstva
Član 9
Vode, vodotoci i njihovi izvori, mineralni resursi, resursi podzemnih voda, geotermalni i drugi geološki resursi i rezerve
mineralnih sirovina, i druga dobra koja su posebnim zakonom određena kao prirodna bogatstva, u svojini su Republike
Srbije.
Način i uslovi iskorišćavanja i upravljanja prirodnim bogatstvom uređuju se posebnim zakonom.
Na prirodnom bogatstvu može se steći koncesija ili pravo korišćenja, odnosno iskorišćavanja, u skladu sa posebnim
zakonom.
Naknada za korišćenje prirodnog bogatstva pripada Republici Srbiji, autonomnoj pokrajini i jedinici lokalne samouprave, na
čijoj teritoriji se nalazi prirodno bogatstvo, u skladu sa posebnim zakonom.

Dobra od opšteg interesa i dobra u opštoj upotrebi u javnoj svojini
Član 10
Dobra od opšteg interesa u javnoj svojini, u smislu ovog zakona, su stvari koje su zakonom određene kao dobra od opšteg
interesa (poljoprivredno zemljište, šume i šumsko zemljište, vodno zemljište, vodni objekti, zaštićena prirodna dobra, kulturna
dobra i dr.), zbog čega uživaju posebnu zaštitu.
Dobrima u opštoj upotrebi u javnoj svojini, u smislu ovog zakona, smatraju se one stvari koje su zbog svoje prirode
namenjene korišćenju svih i koje su kao takve određene zakonom (javni putevi, javne pruge, most i tunel na javnom putu,
pruzi ili ulici, ulice, trgovi, javni parkovi, granični prelazi i dr).
Način i uslovi iskorišćavanja i upravljanja dobrima u opštoj upotrebi i dobrima od opšteg interesa uređuju se posebnim
zakonom.
Na dobrima u opštoj upotrebi može se steći pravo predviđeno posebnim zakonom (koncesija, zakup i sl.).
Svako ima pravo da dobra u opštoj upotrebi koristi na način koji je radi ostvarenja te namene propisan zakonom, odnosno
odlukom organa ili pravnog lica kome su ta dobra data na upravljanje.
Dobra od opšteg interesa na kojima postoji pravo javne svojine su u svojini Republike Srbije, ako zakonom nije drukčije
određeno.

Dobra u opštoj upotrebi su u svojini Republike Srbije, izuzev državnih puteva II reda, koji su u svojini autonomne pokrajine na
čijoj se teritoriji nalaze, kao i izuzev nekategorisanih puteva, opštinskih puteva i ulica (koji nisu deo autoputa ili državnog puta
I i II reda) i trgova i javnih parkova, koji su u svojini jedinica lokalne samouprave na čijoj teritoriji se nalaze.

Mreže
Član 11
Mreža, u smislu ovog zakona, jeste nepokretna stvar sa pripacima, odnosno zbir stvari, namenjenih protoku materije ili
energije radi njihove distribucije korisnicima ili odvođenja od korisnika, a čiji je pojam bliže utvrđen posebnim zakonom.
Mreže predstavljaju dobro od opšteg interesa.
Mreža kojom se obavlja privredna delatnost pružanja usluga od strane pravnih lica osnovanih od nosilaca javne svojine je u
javnoj svojini.
Izuzetno od stava 3. ovog člana, posebnim zakonom može biti utvrđeno da mreže iz tog stava mogu biti i u svojini pravnog
lica koje je osnovala Republika Srbija za pružanje usluga ili njegovog zavisnog društva.
Mreža, odnosno deo mreže koji služi isključivo za potrebe jednog ili više lica može biti u svojini tog, odnosno tih lica.
Mreža na kojoj na dan stupanja na snagu ovog zakona postoji pravo privatne svojine ostaje u privatnoj svojini.
Izgradnja, održavanje i korišćenje mreža u javnoj svojini mogu biti predmet koncesije, saglasno posebnom zakonu.

Stvari koje koriste organi i organizacije
Član 12
Stvari u javnoj svojini koje koriste organi i organizacije Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave,
u smislu ovog zakona, čine nepokretne i pokretne stvari i druga imovinska prava, koja služe za ostvarivanje njihovih prava i
dužnosti.

Druge stvari i imovinska prava
Član 13
Pod drugim stvarima u javnoj svojini iz člana 3. ovog zakona podrazumevaju se stvari koje ne spadaju u prirodna bogatstva,
dobra od opšteg interesa, mreže ili stvari koje koriste organi i organizacije iz člana 12. ovog zakona (građevinsko zemljište u
javnoj svojini, druge nepokretnosti i pokretne stvari u javnoj svojini).
Druga imovinska prava, u smislu ovog zakona, jesu: pravo na patent, pravo na licencu, model, uzorak i žig, pravo korišćenja
tehničke dokumentacije i druga imovinska prava utvrđena zakonom.
Druga imovinska prava pribavljaju se, koriste i njima raspolaže u skladu sa zakonom.

Ulaganje u kapital i prenos prava korišćenja
Član 14
Republika Srbija, autonomna pokrajina i jedinica lokalne samouprave mogu sredstva u javnoj svojini ulagati u kapital javnog
preduzeća i društva kapitala, u skladu sa ovim i drugim zakonom.
Po osnovu ulaganja iz stava 1. ovog člana Republika Srbija, autonomna pokrajina i jedinica lokalne samouprave stiču udele
ili akcije u javnim preduzećima i društvima kapitala i prava po osnovu tih akcija, odnosno udela.
Republika Srbija, autonomna pokrajina i jedinica lokalne samouprave mogu ustanovama i javnim agencijama i drugim
organizacijama, izuzev javnih preduzeća i društava kapitala iz stava 1. ovog člana, čiji su osnivači, prenositi pravo korišćenja
na stvarima na kojima imaju pravo javne svojine.

Susvojina na stvari u javnoj svojini
Član 15
Na stvari u javnoj svojini može postojati susvojina između različitih nosilaca javne svojine, kao i između nosilaca javne
svojine i drugih pravnih i fizičkih lica, u skladu sa zakonom.
Nosioci prava javne svojine mogu zajednički ili sa drugim licima investirati u izgradnju dobara od opšteg interesa, dobara u
opštoj upotrebi i drugih dobara i po tom osnovu, u skladu sa ovim i drugim zakonom, sticati pravo korišćenja ili drugo pravo
(koncesija i sl.) i ubirati prihode po tom osnovu.
Autonomna pokrajina i jedinica lokalne samouprave ne mogu steći svojinu, odnosno susvojinu na stvarima, odnosno dobrima
iz stava 1. ovog člana koje po ovom ili drugom zakonu mogu biti isključivo u svojini Republike Srbije.

Nemogućnost prinudnog izvršenja
Član 16
Prirodna bogatstva, dobra u opštoj upotrebi, mreže u javnoj svojini, vodno zemljište i vodni objekti u javnoj svojini, zaštićena
prirodna dobra u javnoj svojini i kulturna dobra u javnoj svojini, ne mogu biti predmet prinudnog izvršenja.
Na nepokretnostima u javnoj svojini koje, u celini ili delimično, koriste organi Republike Srbije, autonomne pokrajine i jedinice
lokalne samouprave za ostvarivanje njihovih prava i dužnosti ne može se sprovesti prinudno izvršenje.
Predmet prinudnog izvršenja ne mogu biti objekti, oružje i oprema namenjeni odbrani i državnoj i javnoj bezbednosti.
Dobra iz stava 1. ovog člana ne mogu se otuđiti iz javne svojine.

Nemogućnost održaja i zasnivanja hipoteke
Član 17
Na stvarima iz člana 16. ovog zakona ne može se steći pravo svojine održajem, niti se može zasnovati hipoteka ili drugo
sredstvo stvarnog obezbeđenja.

2. Nosioci prava javne svojine i korisnici stvari u javnoj svojini
Pravo javne svojine i pravo korišćenja
Član 18
Nosioci prava javne svojine su Republika Srbija, autonomna pokrajina i opština, odnosno grad (u daljem tekstu: jedinica
lokalne samouprave).
Gradska opština ima pravo korišćenja na stvarima u svojini grada u čijem je sastavu.
Na stvarima koje pribavi gradska opština, pravo svojine stiče grad u čijem je sastavu gradska opština, a gradska opština ima
pravo korišćenja.
Statutom grada može se predvideti da gradska opština ima pravo javne svojine na pokretnim i na nepokretnim stvarima
neophodnim za rad organa i organizacija gradske opštine.
Mesne zajednice i drugi oblici mesne samouprave imaju pravo korišćenja na stvarima u javnoj svojini jedinice lokalne
samouprave, u skladu sa zakonom i propisom, odnosno drugim aktom jedinice lokalne samouprave.
Ustanove i javne agencije i druge organizacije (uključujući i Narodnu banku Srbije) čiji je osnivač Republika Srbija,
autonomna pokrajina ili jedinica lokalne samouprave, koje nemaju status državnog organa i organizacije, organa autonomne
pokrajine, odnosno organa jedinice lokalne samouprave ili javnog preduzeća, odnosno društva kapitala, imaju pravo
korišćenja na nepokretnim i pokretnim stvarima u javnoj svojini koje su im prenete na korišćenje.

Korisnici stvari u javnoj svojini
Član 19
Korisnici stvari u javnoj svojini su:
1) državni organi i organizacije;
2) organi i organizacije autonomne pokrajine i jedinice lokalne samouprave;
3) javna preduzeća, društva kapitala čiji je osnivač Republika Srbija, autonomna pokrajina i jedinica lokalne samouprave, kao
i njihova zavisna društva, na osnovu ugovora zaključenog na osnovu akta nadležnog organa, a kojim nisu prenete u svojinu
tog javnog preduzeća, odnosno društva.
Stvari u javnoj svojini mogu se dati na korišćenje i ostalim pravnim licima, koncesijom ili na drugi način predviđen zakonom.
Ako u slučaju iz stava 2. ovog člana davanje stvari na korišćenje ima karakter državne pomoći, na takve slučajeve primeniće
se zakon koji uređuje kontrolu državne pomoći.

Organi i organizacije kao korisnici
Član 20
Državni organi i organizacije, organi i organizacije autonomne pokrajine i jedinice lokalne samouprave koriste nepokretne i
pokretne stvari u javnoj svojini koje su namenjene izvršavanju njihovih nadležnosti.
Izuzetno od stava 1. ovog člana, nepokretnostima koje koriste državni organi i organizacije, organi i organizacije autonomne
pokrajine i jedinice lokalne samouprave, u smislu ovog zakona, smatraju se i nepokretnosti u javnoj svojini koje neposredno

ne služe izvršavanju nadležnosti tih organa i organizacija, već za ostvarivanje prihoda putem davanja u zakup, odnosno na
korišćenje (tzv. komercijalne nepokretnosti - poslovni prostor, stanovi, garaže, garažna mesta i dr.).
Republika Srbija, autonomna pokrajina i jedinica lokalne samouprave mogu neposredno, preko nadležnog organa, davati u
zakup, odnosno na korišćenje nepokretnosti iz stava 2. ovog člana ili za ove namene osnovati javno preduzeće ili društvo
kapitala.
Osnivačkim aktom javnog preduzeća, odnosno društva kapitala iz stava 3. ovog člana, odnosno ugovorom o davanju na
korišćenje nepokretnosti iz stava 2. ovog člana tom preduzeću, odnosno društvu, u skladu sa zakonom, bliže se određuje
nadležnost i postupak davanja u zakup, odnosno na korišćenje tih nepokretnosti i ostvarivanja prihoda Republike Srbije,
autonomne pokrajine i jedinice lokalne samouprave po tom osnovu (zakupnina, dobit i dr.).

Javna preduzeća i društva kapitala kao korisnici
Član 21
Javno preduzeće, društvo kapitala čiji je osnivač Republike Srbija, autonomna pokrajina ili jedinica lokalne samouprave i
njihova zavisna društva, koja obavljaju delatnost od opšteg interesa, koriste nepokretnosti koje im nisu uložene u kapital, a
na osnovu posebnog zakona, osnivačkog akta ili ugovora zaključenog sa osnivačem.
Društvo kapitala čiji je osnivač Republike Srbija, autonomna pokrajina ili jedinica lokalne samouprave, koje ne obavlja
delatnost od opšteg interesa može po osnovu ugovora zaključenog sa osnivačem, uz naknadu ili bez naknade, koristiti
nepokretnosti koje mu nisu uložene u kapital, a koje su neophodne za obavljanje delatnosti radi koje je osnovano.
Ugovor iz stava 2. ovog člana, sa društvom kapitala čiji je osnivač Republika Srbija, na osnovu akta Vlade, zaključuje direktor
Republičke direkcije za imovinu Republike Srbije (u daljem tekstu: Direkcija) ili lice iz Direkcije koje on za to ovlasti, a sa
društvom kapitala čiji je osnivač autonomna pokrajina, odnosno jedinica lokalne samouprave, na osnovu akta nadležnog
organa autonomne pokrajine, odnosno jedinice lokalne samouprave - lice ovlašćeno u skladu sa propisom autonomne
pokrajine, odnosno jedinice lokalne samouprave.
Osnivač privrednog društva iz stava 2. ovog člana učestvuje u dobiti društva koja se ostvari poslovanjem sredstvima koja mu
je osnivač uneo u kapital i poslovanjem nepokretnostima koje mu je osnivač dao na korišćenje, u skladu sa zakonom i
ugovorom kojim su te nepokretnosti društvu date na korišćenje.

Pravo korišćenja
Član 22
Nosioci prava korišćenja iz člana 18. ovog zakona imaju pravo da stvar drže i da je koriste u skladu sa prirodom i namenom
stvari, da je daju u zakup i da njome upravljaju u skladu sa ovim i drugim zakonom.
Davanje u zakup stvari u svojini Republike Srbije iz stava 1. ovog člana, osim stvari koje koristi Narodna banka Srbije, vrši se
po prethodno pribavljenoj saglasnosti Direkcije.
Aktom Direkcije iz stava 2. ovog člana daje se načelna saglasnost da se stvar da u zakup, opredeljuje se namena stvari za
vreme trajanja zakupa, ali ne i budući zakupac i uslovi zakupa. Za promenu namene stvari za vreme trajanja zakupa
neophodna je nova saglasnost Direkcije.
Ugovor o zakupu zaključen bez saglasnosti Direkcije iz st. 2. i 3. ovog člana ništav je.
Sredstva ostvarena davanjem u zakup stvari iz stava 1. ovog člana prihod su nosioca prava korišćenja koji je stvari dao u
zakup.
Odredbe st. 1. do 5. ovog člana shodno se primenjuju i kod davanja u zakup stvari u svojini autonomne pokrajine i jedinice
lokalne samouprave, s tim što o davanju saglasnosti odlučuje nadležni organ autonomne pokrajine, odnosno jedinice lokalne
samouprave.
Vlada može odlučiti da se nepokretnost u svojini Republike Srbije na kojoj postoji pravo korišćenja iz člana 18. ovog zakona,
koja nije u funkciji ostvarivanja nadležnosti, odnosno delatnosti nosioca prava korišćenja na toj stvari, kao i nepokretnost koja
se koristi suprotno zakonu, drugom propisu ili prirodi i nameni nepokretnosti, oduzme od nosioca prava korišćenja.
U slučaju kad se nepokretnost izda u zakup bez saglasnosti nadležnog organa, smatraće se da se nepokretnost koristi
suprotno zakonu u smislu stava 7. ovog člana.
Vlada može odlučiti da se nepokretnost u svojini Republike Srbije na kojoj postoji pravo korišćenja iz člana 18. ovog zakona
oduzme od nosioca prava korišćenja i u slučajevima koji nisu navedeni u stavu 7. ovog člana, pod uslovom da se nosiocu
prava korišćenja obezbedi korišćenje druge odgovarajuće nepokretnosti.
Odredbe st. 7. do 9. ovog člana shodno se primenjuju i kod oduzimanja nepokretnosti u svojini autonomne pokrajine i
jedinice lokalne samouprave, s tim što o oduzimanju odlučuje nadležni organ autonomne pokrajine, odnosno jedinice lokalne
samouprave.
Odredbe st. 7. do 10. ovog člana ne primenjuju se kod oduzimanja svojine, odnosno prava korišćenja na nepokretnostima u
javnoj svojini u slučajevima kada je oduzimanje ovih prava uređeno posebnim zakonom.

Pravo korišćenja na nepokretnosti u javnoj svojini iz člana 18. ovog zakona prestaje i u slučaju njenog otuđenja iz javne
svojine, na osnovu odluke Vlade, odnosno nadležnog organa autonomne pokrajine, odnosno jedinice lokalne samouprave,
nezavisno od volje nosioca prava korišćenja na toj nepokretnosti, u slučaju prestanka nosioca prava korišćenja, kao i u
drugim slučajevima utvrđenim zakonom.

Određivanje korisnika nepokretnosti
Član 23
O davanju na korišćenje nepokretnosti oduzete u skladu sa članom 22. st. 7. i 9. ovog zakona, kao i nepokretnosti koju
Republika Srbija stekne nasleđem, poklonom ili jednostranom izjavom volje, ili na drugi zakonom određen način, odlučuje
Vlada, ako zakonom nije drukčije određeno.
O davanju na korišćenje nepokretnosti oduzete u skladu sa članom 22. stav 10. ovog zakona, kao i nepokretnosti koju
autonomna pokrajina, odnosno jedinica lokalne samouprave stekne nasleđem, poklonom ili jednostranom izjavom volje, ili na
drugi zakonom određen način, odlučuje nadležni organ autonomne pokrajine, odnosno jedinice lokalne samouprave.

Upravljanje stvarima
Član 24
Državni organi i organizacije, organi i organizacije autonomne pokrajine i jedinica lokalne samouprave, nosioci prava
korišćenja iz člana 18. i korisnici iz člana 21. ovog zakona upravljaju pokretnim i nepokretnim stvarima u javnoj svojini koje
koriste.
Upravljanje stvarima u javnoj svojini, u smislu stava 1. ovog člana, jeste njihovo održavanje, obnavljanje i unapređivanje, kao
i izvršavanje zakonskih i drugih obaveza u vezi sa tim stvarima, ako za određeni slučaj prava korišćenja, odnosno korišćenja
zakonom nije nešto drugo propisano.

Upis prava javne svojine i prava korišćenja
Član 25
Pravo javne svojine i pravo korišćenja na nepokretnostima u javnoj svojini upisuju se u javne knjige o nepokretnostima i
pravima na njima, u skladu sa zakonom kojim se uređuje upis prava na nepokretnostima.
U slučajevima iz člana 19. stav 1. tač. 1) i 2) ovog zakona, može se pored nosioca prava javne svojine upisati i korisnik
nepokretnosti, ako je to aktom nadležnog organa određeno.

3. Pribavljanje, raspolaganje i upravljanje stvarima u javnoj svojini
3.1. Opšte odredbe
Pojam raspolaganja
Član 26
Raspolaganjem stvarima u javnoj svojini, u smislu ovog zakona, smatra se:
1) davanje stvari na korišćenje;
2) davanje stvari u zakup;
3) prenos prava javne svojine na drugog nosioca javne svojine (sa naknadom ili bez naknade), uključujući i razmenu;
4) otuđenje stvari;
5) zasnivanje hipoteke na nepokretnostima;
6) ulaganje u kapital;
7) zalaganje pokretne stvari.
Stvari u javnoj svojini mogu se, u smislu stava 1. ovog člana, dati na korišćenje (sa naknadom ili bez naknade), ili u zakup
drugom nosiocu javne svojine.

Nadležnost za odlučivanje
Član 27
O pribavljanju stvari i raspolaganju stvarima u svojini Republike Srbije, pod uslovima propisanim zakonom, odlučuje Vlada,
ako zakonom nije drugačije određeno.

O pribavljanju i raspolaganju nepokretnostima u svojini Republike Srbije za potrebe državnih organa i organizacija, o prenosu
prava javne svojine na nepokretnosti u svojini Republike Srbije na drugog nosioca prava javne svojine, kao i o pribavljanju i
otuđenju prevoznih sredstava i opreme veće vrednosti za potrebe pomenutih organa i organizacija odlučuje Vlada, a o
ostalim vidovima pribavljanja i raspolaganja pokretnim stvarima odlučuje funkcioner koji rukovodi organom, ako nešto drugo
nije predviđeno ovim zakonom.
O pribavljanju i otuđenju pokretnih stvari za posebne namene, uključujući i prevozna sredstva i opremu veće vrednosti koje
koristi ministarstvo nadležno za poslove odbrane i Vojska Srbije i koje za potrebe poslova bezbednosti koriste ministarstvo
nadležno za unutrašnje poslove i službe bezbednosti, odlučuje rukovodilac tog organa, odnosno službi.
O otuđenju nepokretnosti u svojini Republike Srbije na kojima postoji pravo korišćenja iz člana 18. ovog zakona, kao i o
zasnivanju hipoteke na tim nepokretnostima odlučuje Vlada.
O pribavljanju nepokretnosti u svojinu Republike Srbije za potrebe nosioca prava korišćenja iz člana 18. ovog zakona čiji je
osnivač Republika Srbija, odlučuje nadležni organ tog nosioca prava korišćenja, uz prethodnu saglasnost Direkcije.
O davanju u zakup nepokretnosti iz stava 4. ovog člana, uključujući i otkaz ugovora, odlučuje nadležni organ nosioca prava
korišćenja na nepokretnosti, saglasno članu 22. ovog zakona.
Izuzetno, o raspolaganju stvarima koje koristi Narodna banka Srbije odlučuje organ utvrđen zakonom kojim se uređuje
položaj i nadležnosti Narodne banke Srbije, s tim što o otuđenju nepokretnosti i o zasnivanju hipoteke na tim
nepokretnostima odlučuje Vlada.
Šta se smatra opremom veće vrednosti u smislu stava 2. ovog člana uređuje se uredbom Vlade.
O pribavljanju stvari i raspolaganju stvarima u svojini autonomne pokrajine, pod uslovima propisanim zakonom, odlučuje
organ autonomne pokrajine određen u skladu sa statutom autonomne pokrajine.
O pribavljanju stvari i raspolaganju stvarima u svojini jedinice lokalne samouprave pod uslovima propisanim zakonom,
odlučuje organ jedinice lokalne samouprave određen u skladu sa zakonom i statutom jedinice lokalne samouprave.
Ništav je akt o pribavljanju i raspolaganju stvarima u javnoj svojini koji je doneo nenadležni organ, kao i ugovor zaključen na
osnovu takvog akta.
U pogledu utvrđivanja nadležnosti za odlučivanje o otuđenju nepokretnosti iz javne svojine, otuđenjem se smatra i
odlučivanje o rashodovanju i rušenju objekta, osim u slučaju kad rušenje naloži nadležni organ zbog toga što objekat sklon
padu ugrožava bezbednost, odnosno kad nadležni organ naloži rušenje objekta izgrađenog suprotno propisima o planiranju i
izgradnji.

Nadležnost za pripremu akata o odlučivanju
Član 28
Priprema akata za Vladu o pribavljanju i raspolaganju stvarima u svojini Republike Srbije u smislu člana 27. st. 2. i 4. ovog
zakona u nadležnosti je Direkcije, ako posebnim propisom za to nije utvrđena nadležnost drugog organa.
Organ nadležan za odlučivanje i predlaganje akata o pribavljanju, korišćenju, upravljanju i raspolaganju stvarima koje koriste
organi autonomne pokrajine i jedinice lokalne samouprave utvrđuje se propisom autonomne pokrajine, odnosno jedinice
lokalne samouprave.

Tržišni uslovi pribavljanja i otuđenja nepokretnosti
Član 29
Nepokretne stvari pribavljaju se u javnu svojinu i otuđuju iz javne svojine, polazeći od tržišne vrednosti nepokretnosti, koju je
procenio poreski, odnosno drugi nadležni organ, u postupku javnog nadmetanja, odnosno prikupljanjem pismenih ponuda,
ako zakonom nije drukčije određeno.
Pribavljanjem nepokretnih stvari, u smislu stava 1. ovog člana, smatra se i razmena nepokretnosti i izgradnja objekata.
Nepokretne stvari se mogu pribavljati u javnu svojinu besteretnim pravnim poslom (nasleđe, poklon ili jednostrana izjava
volje), kao i eksproprijacijom na osnovu posebnog zakona.
Izuzetno od stava 1. ovog člana, nepokretne stvari se mogu pribaviti ili otuđiti neposrednom pogodbom, ali ne ispod od
strane nadležnog organa procenjene tržišne vrednosti nepokretnosti (kod otuđenja), odnosno ne iznad te vrednosti (kod
pribavljanja), ako u konkretnom slučaju to predstavlja jedino moguće rešenje. Predlog akta, odnosno akt o ovakvom
raspolaganju mora da sadrži obrazloženje iz koga se može utvrditi postojanje ovih okolnosti.

Pribavljanje nepokretnosti neposrednom pogodbom putem razmene
Član 30
Izuzetno od člana 29. stav 1. ovog zakona, nepokretnosti se mogu pribaviti u javnu svojinu putem razmene neposrednom
pogodbom, pod sledećim uslovima:

1) ako je takva razmena u interesu Republike Srbije, autonomne pokrajine ili jedinice lokalne samouprave, odnosno ako se
time obezbeđuju veći prihodi za nosioca prava javne svojine ili bolji uslovi za efikasno vršenje njegovih prava i dužnosti;
2) ako se nepokretnosti razmenjuju pod tržišnim uslovima;
3) ako se, u slučaju kad je tržišna vrednost nepokretnosti u javnoj svojini veća od tržišne vrednosti nepokretnosti koja se
pribavlja u javnu svojinu na ime razmene, ugovori doplata razlike u novcu u roku do 20 dana od dana zaključenja ugovora.
Predlog akta, odnosno akt o pribavljanju nepokretnosti iz stava 1. ovog člana mora da sadrži obrazloženje iz koga se može
utvrditi postojanje okolnosti iz stava 1. tačka 1) ovog člana.

Otuđenje nepokretnosti ispod tržišne cene
Član 31
Izuzetno od člana 29. stav 1. ovog zakona, nepokretnosti se mogu otuđiti iz javne svojine i ispod tržišne cene, odnosno bez
naknade, ako postoji interes za takvim raspolaganjem, kao što je otklanjanje posledica elementarnih nepogoda ili
uspostavljanje dobrih odnosa sa drugim državama, odnosno međunarodnim organizacijama i u drugim slučajevima
predviđenim posebnim zakonom.
Predlog akta, odnosno akt o otuđenju nepokretnosti mora da sadrži obrazloženje iz koga se može utvrditi postojanje razloga
iz stava 1. ovog člana.

Ništavost ugovora
Član 32
Ugovor zaključen suprotno odredbama čl. 29 - 31. ovog zakona ništav je.

Pribavljanje i otuđenje pokretnih stvari
Član 33
Pribavljanje pokretnih stvari u javnu svojinu vrši se na način propisan zakonom kojim se uređuju javne nabavke.
Otuđenje pokretnih stvari iz javne svojine vrši se, po pravilu, u postupku javnog oglašavanja, odnosno prikupljanjem pismenih
ponuda, na način kojim se obezbeđuje interes nosioca prava javne svojine.
Izuzetno od stava 2. ovog člana, otuđenje pokretnih stvari se može vršiti neposrednom pogodbom.
Otuđenje pokretnih stvari iz javne svojine može se vršiti i ispod tržišne cene, odnosno bez naknade, ako postoji interes za
takvim raspolaganjem, kao što je otklanjanje posledica elementarnih nepogoda i u drugim slučajevima utvrđenim aktom
Vlade.
Predlog akta, odnosno akt o otuđenju pokretnih stvari iz javne svojine mora da sadrži obrazloženje iz koga se može utvrditi
postojanje razloga iz stava 4. ovog člana.
Slučajevi i uslovi pod kojima se može vršiti otuđenje pokretne stvari iz javne svojine neposrednom pogodbom i drugi slučajevi
iz stava 4. ovog člana utvrđuju se uredbom Vlade.

Davanje stvari u zakup
Član 34
Stvari u javnoj svojini mogu se dati u zakup, polazeći od tržišne visine zakupnine za određenu vrstu stvari, u postupku javnog
nadmetanja, odnosno prikupljanjem pismenih ponuda.
Izuzetno od stava 1. ovog člana, stvari u javnoj svojini se mogu dati u zakup neposrednom pogodbom, ako je to u
konkretnom slučaju jedino moguće rešenje.
Stvari u javnoj svojini ne mogu se davati u podzakup.
Ugovor zaključen protivno odredbama ovog člana ništav je.

Uređivanje uslova i postupka
Član 35
Uslovi pribavljanja i otuđenja nepokretnosti neposrednom pogodbom i davanje u zakup stvari u javnoj svojini, kao i postupci
javnog nadmetanja, odnosno prikupljanja pismenih ponuda, bliže se uređuju uredbom Vlade.

Nadležnost za zaključivanje ugovora
Član 36

Ugovore o pribavljanju i raspolaganju stvarima u svojini Republike Srbije iz člana 27. st. 2. i 4. ovog zakona, u slučajevima
kada je akt o pribavljanju i raspolaganju donela Vlada, u ime Republike Srbije, zaključuje direktor Direkcije ili lice iz Direkcije
koje on za to ovlasti, ako zakonom nije drukčije određeno.
Ugovor o pribavljanju i raspolaganju pokretnim stvarima iz člana 27. stav 3. ovog zakona zaključuje rukovodilac organa.
Ugovor o pribavljanju nepokretnosti u svojinu Republike Srbije iz člana 27. stav 5. ovog zakona, za potrebe nosioca prava
korišćenja, u ime Republike Srbije zaključuju direktor Direkcije ili lice iz Direkcije koje on za to ovlasti i ovlašćeno lice nosioca
prava korišćenja za čije se potrebe nepokretnost pribavlja u svojinu Republike Srbije.
Ugovor o davanju u zakup nepokretnosti u svojini Republike Srbije iz člana 27. stav 6. ovog zakona na kojoj postoji pravo
korišćenja, na osnovu važeće saglasnosti Direkcije, zaključuje ovlašćeno lice nosioca prava korišćenja na toj nepokretnosti.
Ugovor o pribavljanju, otuđenju, uzimanju i davanju u zakup nepokretnosti koje se koriste za potrebe diplomatskih i
konzularnih predstavništava Republike Srbije u inostranstvu zaključuje ministar nadležan za spoljne poslove ili lice koje on
ovlasti, a za potrebe vojnih predstavništava - ministar odbrane ili lice koje on ovlasti.
Lice nadležno za zaključivanje ugovora o pribavljanju i raspolaganju stvarima u svojini autonomne pokrajine i jedinice lokalne
samouprave, u ime autonomne pokrajine, odnosno jedinice lokalne samouprave, određuje se propisom autonomne
pokrajine, odnosno jedinice lokalne samouprave.
Ugovor zaključen suprotno odredbama ovog člana ništav je.

Pribavljanje mišljenja i dostavljanje ugovora Republičkom javnom pravobranilaštvu
Član 37
Ugovori o pribavljanju i otuđenju nepokretnosti u svojini Republike Srbije zaključuju se po prethodno pribavljenom mišljenju
Republičkog javnog pravobranilaštva.
Republičko javno pravobranilaštvo dužno je da mišljenje iz stava 1. ovog člana da u roku od 30 dana od dana prijema
zahteva.
Direkcija je dužna da primerak zaključenog ugovora iz stava 1. ovog člana dostavi Republičkom javnom pravobranilaštvu u
roku od 15 dana od dana zaključenja ugovora.

Pobijanje ugovora
Član 38
Republičko javno pravobranilaštvo dužno je da podnese tužbu za poništenje ugovora iz člana 37. stav 1. ovog zakona koji je
zaključen suprotno propisima, odnosno ako ugovorena naknada odstupa od propisane naknade ili od naknade koja se mogla
ostvariti u vreme zaključenja ugovora.
Tužba za pobijanje ugovora iz stava 1. ovog člana podnosi se u zakonom utvrđenom roku, a ako taj rok nije utvrđen
zakonom - u roku od jedne godine od dana zaključenja ugovora.

Shodna primena odredaba o zaključenju i pobijanju ugovora
Član 39
Odredbe čl. 37. i 38. ovog zakona shodno se primenjuju i kod zaključenja i pobijanja ugovora o pribavljanju i raspolaganju
nepokretnostima u svojini autonomne pokrajine i jedinice lokalne samouprave, s tim što kod raspolaganja tim
nepokretnostima u svojini autonomne pokrajine, odnosno jedinice lokalne samouprave mišljenje daje, odnosno tužbu
podnosi javno pravobranilaštvo autonomne pokrajine, odnosno jedinice lokalne samouprave, odnosno drugi organ ili lice koje
saglasno odluci autonomne pokrajine, odnosno jedinice lokalne samouprave obavlja poslove pravne zaštite imovinskih prava
i interesa autonomne pokrajine, odnosno jedinice lokalne samouprave.

3.2. Prirodna bogatstva i dobra od opšteg interesa
Sticanje prava na prirodnim bogatstvima i dobrima u opštoj upotrebi
Član 40
O sticanju prava na prirodnim bogatstvima i dobrima u opštoj upotrebi (član 9. stav 3. i član 10. stav 7. ovog zakona) odlučuje
Vlada, ako posebnim zakonom nije drukčije određeno.

Upravljanje dobrima od opšteg interesa i dobrima u opštoj upotrebi
Član 41
Za upravljanje dobrima od opšteg interesa i dobrima u opštoj upotrebi u javnoj svojini mogu se osnivati javna preduzeća,
javne agencije i društva kapitala.

Pod upravljanjem dobrima od opšteg interesa, u smislu stava 1. ovog člana, podrazumevaju se, zavisno od prirode dobra,
uzgoj, staranje, izgradnja, održavanje, unapređivanje, iskorišćavanje i određivanje načina korišćenja dobra od opšteg
interesa u javnoj svojini, u skladu sa posebnim zakonom.
Javna preduzeća, javne agencije i društva kapitala iz stava 1. ovog člana, dužni su da njima upravljaju savesno, zakonito i
štiteći isključivo javni interes.
Zabranjeno je poverena dobra od javnog interesa koristiti u privatne, partijske ili druge nedozvoljene svrhe.
Direktori i članovi organa upravljanja u javnim preduzećima i javnim agencijama iz stava 1. ovog člana biraju se na javnom
konkursu.

3.3. Ulaganje sredstava u javnoj svojini
Ulaganje u javna preduzeća i društva kapitala koja obavljaju delatnost od opšteg interesa
Član 42
Republika Srbija, autonomna pokrajina i jedinica lokalne samouprave mogu ulagati u kapital javnih preduzeća i društava
kapitala koja obavljaju delatnost od opšteg interesa:
1) novac i hartije od vrednosti;
2) pravo svojine na stvarima u javnoj svojini, izuzev prirodnih bogatstava, dobara u opštoj upotrebi, mreža koje mogu biti
isključivo u javnoj svojini i drugih nepokretnosti koje mogu biti isključivo u javnoj svojini;
3) druga imovinska prava koja se po opštim propisima mogu uložiti u kapital.
Vrednost stvari i prava iz stava 1. ovog člana procenjuje se na način utvrđen zakonom kojim se uređuje pravni položaj
privrednih društava.
Po osnovu ulaganja nosioci javne svojine stiču akcije, odnosno udele, a uneti ulozi su svojina javnog preduzeća ili društva
kapitala.
Šume i šumsko zemljište, vodno zemljište i vodni objekti u javnoj svojini kao i druga dobra od opšteg interesa u javnoj svojini
kojima, saglasno posebnom zakonu, upravlja (gazduje) javno preduzeće ne ulaze u kapital tog preduzeća.

Ulaganje u društva kapitala koja ne obavljaju delatnost od opšteg interesa
Član 43
Republika Srbija, autonomna pokrajina i jedinica lokalne samouprave mogu u kapital društava kapitala koja ne obavljaju
delatnost od opšteg interesa ulagati:
1) novac i hartije od vrednosti;
2) pravo svojine na stvarima u javnoj svojini, izuzev prirodnih bogatstava, dobara od opšteg interesa (uključujući i mreže) i
dobara u opštoj upotrebi;
3) druga imovinska prava koja se po opštim propisima mogu uložiti u kapital.
Vrednost stvari i prava iz stava 1. ovog člana procenjuje se na način utvrđen zakonom kojim se uređuje pravni položaj
privrednih društava.
Uneti ulozi u imovinu društva kapitala svojina su tog društva.
Po osnovu ulaganja nosioci javne svojine stiču akcije, odnosno udele.

Ulaganje u kapital građevinskog zemljišta u javnoj svojini
Član 44
Pravo svojine na građevinskom zemljištu u javnoj svojini može se ulagati u kapital javnog preduzeća i društva kapitala, u
skladu sa zakonom kojim se uređuje građevinsko zemljište.
U kapital javnog preduzeća i društava kapitala osnovanih od Republike Srbije, autonomne pokrajine, odnosno jedinice
lokalne samouprave može se ulagati pravo svojine na izgrađenom građevinskom zemljištu na kome su izgrađeni objekti koji
se po ovom zakonu ulažu u kapital tih pravnih lica.
Pravo svojine na neizgrađenom građevinskom zemljištu može biti uloženo u kapital javnog preduzeća i društava kapitala
osnovanih od Republike Srbije, autonomne pokrajine, odnosno jedinice lokalne samouprave, ukoliko je to neophodno za
obavljanje delatnosti radi koje je to preduzeće, odnosno društvo osnovano i da je svrha korišćenja zbog koje se zemljište
ulaže u skladu sa namenom predviđenom važećim planskim aktom.
Javno preduzeće i društvo kapitala iz stava 2. ovog člana koje stekne svojinu na građevinskom zemljištu po odredbama ovog
člana, kao i po osnovu člana 82. ovog zakona, ne može otuđiti to zemljište, niti ga dati u dugoročni zakup, bez prethodne

saglasnosti osnivača tog javnog preduzeća, odnosno tog društva kapitala, s tim što se otuđenje, odnosno davanje u
dugoročni zakup vrši po postupku za otuđenje, odnosno davanje u zakup građevinskog zemljišta u javnoj svojini, propisanom
zakonom kojim se uređuje građevinsko zemljište.
Akt o otuđenju, odnosno davanju u dugoročni zakup građevinskog zemljišta suprotno stavu 4. ovog člana ništav je.

Sticanje svojine javnog preduzeća i društva kapitala
Član 45
Javno preduzeće i društvo kapitala čiji je osnivač, odnosno član Republika Srbija, autonomna pokrajina ili jedinica lokalne
samouprave, koje na dan stupanja na snagu ovog zakona ima pravo korišćenja na nepokretnostima u državnoj svojini, koje
čini deo ili ukupan kapital tih pravnih lica stiče pravo svojine na tim nepokretnostima saglasno odredbama čl. 42, 43. i 72.
ovog zakona.
Odredba stava 1. ovog člana shodno se primenjuje i na nepokretnosti na kojoj je pravo korišćenja saglasno zakonu preneto
na zavisna društva kapitala pravnih lica iz stava 1. ovog člana.
Radi sprovođenja odredaba st. 1. i 2. ovog člana izvršiće se, po potrebi, odgovarajuće promene osnivačkog akta, odnosno
statuta, vezane za izmene u kapitalu i ulozima, promene u poslovnoj evidenciji i upis u registar privrednih subjekata.
Odredbe ovog člana ne primenjuju se na tzv. komercijalne nepokretnosti koje je Republika Srbija, odnosno autonomna
pokrajina, odnosno jedinica lokalne samouprave poverila javnom preduzeću, odnosno društvu kapitala u smislu člana 20. st.
2 - 4. ovog zakona.

4. Stvari u javnoj svojini koje koriste organi i organizacije Republike Srbije, autonomne pokrajine i
jedinice lokalne samouprave
4.1. Organi i organizacije
Koje stvari koriste
Član 46
Državni organi i organizacije koriste nepokretne i pokretne stvari u svojini Republike Srbije namenjene izvršavanju prava i
dužnosti Republike Srbije, koje su pribavljene za potrebe tih organa i organizacija ili su im date na korišćenje.
Organi i organizacije autonomne pokrajine koriste nepokretne i pokretne stvari u svojini autonomne pokrajine namenjene
izvršavanju prava i dužnosti autonomne pokrajine, koje su pribavljene za potrebe tih organa i organizacija ili su im date na
korišćenje.
Organi jedinice lokalne samouprave koriste nepokretne i pokretne stvari u svojini jedinice lokalne samouprave namenjene
izvršavanju prava i dužnosti jedinice lokalne samouprave, koje su pribavljene za potrebe tih organa ili su im date na
korišćenje.
Organi i organizacije iz st. 1. do 3. ovog člana koriste i nepokretnosti u javnoj svojini iz člana 20. stav 2. ovog zakona.

Pojam organa i organizacija
Član 47
Državni organi i organizacije, u smislu ovog zakona, su Narodna skupština, predsednik Republike, Vlada, Ustavni sud,
Zaštitnik građana, Vojska Srbije, Visoki savet sudstva, Državno veće tužilaca i drugi državni organi i organizacije u skladu s
Ustavom i zakonom.
Pod organima i organizacijama autonomne pokrajine, u smislu ovog zakona, podrazumevaju se organi i organizacije
organizovani na osnovu i u skladu sa statutom autonomne pokrajine.
Pod organima i organizacijama jedinice lokalne samouprave, u smislu ovog zakona, podrazumevaju se organi i organizacije
organizovani u skladu sa zakonom i statutom jedinice lokalne samouprave.

4.2. Vršenje svojinskih ovlašćenja
Primena propisa
Član 48
Pribavljanje, korišćenje, upravljanje i raspolaganje stvarima u javnoj svojini koje koriste organi i organizacije (u daljem tekstu:
organi) Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave vrši se u skladu s ovim zakonom i na osnovu
njega donetim podzakonskim aktima, ako ovim zakonom nije drukčije određeno.

Način korišćenja, održavanja i upravljanja stvarima

Član 49
Organi Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave dužni su da stvari u javnoj svojini koriste na
način kojim se obezbeđuje efikasno vršenje njihovih prava i dužnosti, kao i racionalno korišćenje i očuvanje tih stvari.
Vlada će bliže urediti vršenje poslova u vezi sa korišćenjem, održavanjem i upravljanjem stvarima u javnoj svojini koje koriste
organi Republike Srbije, ako za određene vrste nepokretnosti nije nešto drugo propisano ovim ili drugim zakonom.
Korišćenje, održavanje i upravljanje stvarima u javnoj svojini koje koriste organi autonomne pokrajine i jedinice lokalne
samouprave bliže će se urediti propisom nadležnog organa autonomne pokrajine, odnosno jedinice lokalne samouprave.

Odgovornost funkcionera i zaposlenih
Član 50
Funkcioner koji rukovodi organom, odnosno drugo ovlašćeno lice, stara se o zakonitosti i odgovoran je za zakonito korišćenje
i upravljanje stvarima u javnoj svojini koje koristi taj organ.
Zaposleni u organima odgovorni su za savesno i namensko korišćenje stvari u javnoj svojini koje koriste u obavljanju
poslova.

Postupanje sa stvarima koje nisu neophodne za vršenje poslova organa
Član 51
Stvari u javnoj svojini koje nisu neophodne za vršenje poslova iz delokruga organa Republike Srbije, autonomne pokrajine i
jedinice lokalne samouprave mogu se dati na korišćenje drugom organu tog nosioca javne svojine ili drugom organu drugog
nosioca javne svojine na određeno ili neodređeno vreme, dati u zakup drugom pravnom ili fizičkom licu, zameniti za drugu
stvar ili otuđiti.

4.3. Vrste stvari
Vrste stvari
Član 52
Stvari u javnoj svojini koje koriste organi Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave za vršenje
njihovih prava i dužnosti obuhvataju nepokretne i pokretne stvari.
Nepokretne stvari, u smislu stava 1. ovog člana, jesu: službene zgrade i poslovne prostorije, stambene zgrade i stanovi,
garaže i garažna mesta, nepokretnosti za reprezentativne potrebe, nepokretnosti za potrebe diplomatskih i konzularnih
predstavništava i nepokretnosti za posebne namene.
Pokretne stvari, u smislu stava 1. ovog člana, jesu: prevozna sredstva, predmeti istorijskodokumentarne, kulturne i umetničke
vrednosti, oprema, potrošni materijal i pokretne stvari za posebne namene.
Pokretne stvari, u smislu stava 1. ovog člana, su i novac i hartije od vrednosti, koji se uređuju posebnim zakonom.

4.3.1. Nepokretne stvari
Službene zgrade i poslovne prostorije
Član 53
Službene zgrade i poslovne prostorije, u smislu ovog zakona, su: zgrade, delovi zgrada i prostorije izgrađene, kupljene i na
drugi način pribavljene od strane Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave.
Raspored službenih zgrada i poslovnih prostorija u svojini Republike Srbije vrši Vlada, a raspored službenih zgrada i
poslovnih prostorija u svojini autonomne pokrajine, odnosno jedinice lokalne samouprave vrši nadležni organ autonomne
pokrajine, odnosno jedinice lokalne samouprave.

Stambene zgrade i stanovi
Član 54*
Stambenim zgradama, u smislu ovog zakona, smatraju se stambene zgrade, stanovi, garaže i poslovni prostor u stambenim
zgradama, koji su izgradnjom, kupovinom ili po drugom osnovu pribavljeni u svojinu Republike Srbije, autonomne pokrajine i
jedinice lokalne samouprave za potrebe organa Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave.
Za zaposlene u ministarstvu nadležnom za poslove odbrane kriterijume i postupak davanja stanova u zakup i njihove
kupovine i dodeljivanje stambenih zajmova propisuje ministar nadležan za poslove odbrane.

Za zaposlene u Narodnoj banci Srbije kriterijume i postupak davanja stanova u zakup i njihove kupovine i dodeljivanja
stambenih zajmova, u skladu sa uredbom iz stava 2. ovog člana, opštim aktom utvrđuje Guverner Narodne banke Srbije.
Visinu zakupnine za korišćenje stambenih zgrada, stanova i garaža propisuje Vlada, odnosno nadležni organ autonomne
pokrajine, odnosno jedinice lokalne samouprave.
Stambenim zgradama i stanovima smatraju se takođe i stambene zgrade i stanovi u javnoj svojini namenjeni za socijalno
stanovanje čiji je pravni režim propisan posebnim zakonom.

Nadležnost Direkcije
Član 55
Poslove državne uprave u vezi sa pribavljanjem, upravljanjem i raspolaganjem stambenim zgradama, stanovima i drugim
nepokretnostima koje koriste državni organi obavlja Direkcija, ako zakonom nije drukčije određeno.

Stambene zgrade i stanovi za potrebe organa odbrane
Član 56
O pribavljanju i raspolaganju stambenim zgradama, stanovima, garažama i poslovnim prostorom u stambenim zgradama
koje koriste ministarstvo nadležno za poslove odbrane i Vojska Srbije odlučuje Vlada na predlog Direkcije.
Način korišćenja, upravljanja i održavanja stambenih zgrada, stanova, garaža i poslovnog prostora iz stava 1. ovog člana
propisuje ministar nadležan za poslove odbrane.

Nepokretnosti za reprezentativne potrebe
Član 57
Nepokretnosti za reprezentativne potrebe, u smislu ovog zakona, jesu rezidencije, gostinske vile i druge nepokretnosti koje
služe za potrebe reprezentacije Republike Srbije.
Vlada utvrđuje koje se nepokretnosti smatraju sredstvima za reprezentativne potrebe u smislu stava 1. ovog člana, propisuje
način njihovog korišćenja i određuje organ koji obavlja poslove održavanja ovih nepokretnosti.
Predsedniku Republike i predsedniku Vlade, za vreme obavljanja te funkcije, omogućuje se korišćenje posebnih rezidencija.
Nepokretnosti za reprezentativne potrebe autonomne pokrajine i jedinice lokalne samouprave uređuju se aktom autonomne
pokrajine, odnosno jedinice lokalne samouprave.

Nepokretnosti za potrebe diplomatsko-konzularnih predstavništava
Član 58
Nepokretnosti za potrebe diplomatsko-konzularnih predstavništava u svojini Republike Srbije u inostranstvu koriste se u
skladu sa zakonom kojim se uređuju spoljni poslovi.

Nepokretnosti za posebne namene
Član 59
Nepokretnosti za posebne namene, u smislu ovog zakona, su nepokretne stvari za vojne potrebe koje koristi ministarstvo
nadležno za poslove odbrane i Vojska Srbije i nepokretne stvari za potrebe poslova bezbednosti iz delokruga ministarstva
nadležnog za unutrašnje poslove i službi bezbednosti.
Šta se smatra nepokretnim stvarima za posebne namene iz stava 1. ovog člana bliže se uređuje posebnim zakonom.

4.3.2. Pokretne stvari
Prevozna sredstva
Član 60
Prevozna sredstva, u smislu ovog zakona, jesu motorna vozila, vazduhoplovi, plovni objekti, šinska vozila i druga sredstva
koja služe za potrebe organa Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave i zaposlenih u tim
organima.
Prevozna sredstva se koriste za obavljanje službenih poslova organa iz stava 1. ovog člana, u skladu s potrebama i njihovom
namenom.
Vlada uređuje način korišćenja prevoznih sredstava u svojini Republike Srbije.

Način korišćenja prevoznih sredstava u svojini autonomne pokrajine i jedinice lokalne samouprave uređuje se propisom
autonomne pokrajine, odnosno jedinice lokalne samouprave.

Oprema i potrošni materijal
Član 61
Opremom i potrošnim materijalom, u smislu ovog zakona, smatraju se računarski sistemi, birotehnička oprema, sredstva
veza, laboratorijska oprema, kancelarijski nameštaj i drugi predmeti potrebni za rad organa.

Predmeti posebne vrednosti
Član 62
Predmeti istorijskodokumentarne, kulturne i umetničke vrednosti, u smislu ovog zakona, jesu pisani i drugi istorijski
dokumenti, skulpture, slike, predmeti od plemenitih metala, tapiserije i drugi predmeti likovne i primenjene umetnosti, kao i
drugi predmeti i dela od istorijsko-dokumentarnog, kulturnog i umetničkog značaja u javnoj svojini.
Predmeti iz stava 1. ovog člana mogu se, na zahtev muzeja i drugih kulturnih institucija, dati na korišćenje radi izlaganja.
O davanju predmeta iz stava 2. ovog člana zaključuje se ugovor u pismenom obliku, kojim se posebno uređuju pitanja
osiguranja, prevoza, čuvanja, zaštite i vraćanja tih predmeta.
Vlada bliže uređuje način korišćenja, upravljanja, čuvanja i zaštite predmeta istorijsko-dokumentarne, kulturne i umetničke
vrednosti u javnoj svojini.

Pokretne stvari za posebne namene
Član 63
Pokretne stvari za posebne namene, u smislu ovog zakona, jesu: naoružanje, vojna i tehnička oprema, prevozna sredstva i
druge pokretne stvari za vojne potrebe koje koristi ministarstvo nadležno za poslove odbrane i Vojska Srbije i koje za potrebe
poslova bezbednosti koriste ministarstvo nadležno za unutrašnje poslove i službe bezbednosti.
Šta se smatra pokretnim stvarima za posebne namene iz stava 1. ovog člana bliže se uređuje posebnim zakonom.

4.4. Evidencija stvari u javnoj svojini
Nadležnost i način vođenja evidencije
Član 64
Organi Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave vode evidenciju o stanju, vrednosti i kretanju
sredstava u javnoj svojini koje koriste, u skladu sa zakonom.
Organi iz stava 1. ovog člana vode posebnu evidenciju nepokretnosti u javnoj svojini koje koriste.
Organi Republike Srbije, autonomne pokrajine i jedinice lokalne samouprave dužni su da podatke iz evidencije nepokretnosti
iz stava 2. ovog člana dostavljaju Direkciji, koja vodi jedinstvenu evidenciju nepokretnosti u javnoj svojini.
Vlada uredbom propisuje sadržinu i način vođenja evidencije nepokretnosti iz stava 2. ovog člana, kao i rokove dostavljanja
podataka i način vođenja jedinstvene evidencije iz stava 3. ovog člana.
Organi autonomne pokrajine i jedinice lokalne samouprave dužni su da vode evidenciju nepokretnosti u svojini autonomne
pokrajine, odnosno jedinice lokalne samouprave koje koriste, u skladu sa uredbom iz stava 4. ovog člana.
Javno preduzeće, društvo kapitala, zavisno društvo kapitala, ustanova ili drugo pravno lice čiji je osnivač Republika Srbija,
autonomna pokrajina ili jedinica lokalne samouprave vodi evidenciju nepokretnosti u javnoj svojini koje koristi.
Podatke iz evidencije nepokretnosti iz stava 6. ovog člana, javno preduzeće, društvo kapitala, zavisno društvo kapitala,
ustanova, javna agencija i drugo pravno lice čiji je osnivač Republika Srbija, dostavljaju Direkciji, koja vodi jedinstvenu
evidenciju nepokretnosti u javnoj svojini.
Podatke iz evidencije nepokretnosti iz stava 6. ovog člana, javno preduzeće, društvo kapitala, zavisno društvo kapitala,
ustanova ili drugo pravno lice čiji je osnivač autonomna pokrajina ili jedinica lokalne samouprave dostavljaju nadležnom
organu osnivača, koji te podatke dostavlja Direkciji, koja vodi jedinstvenu evidenciju nepokretnosti u javnoj svojini.
Nadležni organ autonomne pokrajine, odnosno jedinice lokalne samouprave vodi jedinstvenu evidenciju nepokretnosti u
svojini autonomne pokrajine, odnosno jedinice lokalne samouprave, u skladu sa uredbom iz stava 4. ovog člana.

4.5. Primanje i davanje poklona u odnosima sa inostranstvom
Primanje i zadržavanje poklona

Član 65
Pokloni koje funkcioneri, poslanici, državni službenici i druga lica, za koja je odlučeno da u odnosima sa inostranstvom
predstavljaju Republiku Srbiju, prime od predstavnika strane države, organizacije ili institucije u stranoj državi ili stranog
državljanina, međunarodne organizacije ili njenog organa, postaju svojina Republike Srbije.
Pokloni koje predstavnici autonomne pokrajine ili jedinice lokalne samouprave dobiju u vršenju poslova predstavljanja
autonomne pokrajine, odnosno jedinice lokalne samouprave u međunarodnoj saradnji, postaju javna svojina autonomne
pokrajine, odnosno jedinice lokalne samouprave.
Izuzetno od st. 1. i 2. ovog člana, funkcioneri, poslanici, državni službenici i druga lica za koja je odlučeno da u odnosima sa
inostranstvom predstavljaju Republiku Srbiju, odnosno predstavnici autonomne pokrajine ili jedinice lokalne samouprave u
poslovima međunarodne saradnje, mogu steći pravo svojine na prigodnom poklonu manje vrednosti, koji ne može biti u
novcu, a koji se daje za uspomenu ili u znak međunarodne saradnje ili solidarnosti.
Pod prigodnim poklonom manje vrednosti, u smislu ovog zakona, podrazumeva se poklon čija vrednost ne prelazi iznos
utvrđen zakonom kojim se uređuje sprečavanje sukoba interesa pri vršenju javnih funkcija.

Procena vrednosti, prijava i predaja poklona
Član 66
U pogledu procene vrednosti, prijave i predaje poklona u svojinu primaocu poklona shodno se primenjuju odgovarajuće
odredbe kojima se uređuje sprečavanje sukoba interesa pri vršenju javnih funkcija.

Uređivanje čuvanja i korišćenja poklona u javnoj svojini
Član 67
Vlada uređuje način i rokove predaje, čuvanja i korišćenja poklona koji ostaju u javnoj svojini.

Davanje poklona
Član 68
Predstavnicima međunarodne organizacije ili njenih organa, strane države, organa strane države, organizacije ili institucije
strane države ili stranom državljaninu mogu se, na osnovu odluke nadležnog organa, izuzetno, za uspomenu ili u znak
međunarodne saradnje ili solidarnosti iz javne svojine dati prigodni pokloni manje vrednosti domaće proizvodnje.
Narodna skupština, odnosno telo koje ona ovlasti, predsednik Republike i Vlada mogu odlučiti da se šefu strane države,
predsedniku parlamenta strane države ili predsedniku vlade strane države može dati poklon čija je vrednost veća od iznosa
predviđenog u članu 65. stav 4. ovog zakona.

4.6. Nadzor
Nadležnost i izveštavanje
Član 69
Nadzor nad primenjivanjem odredaba ovog zakona i na osnovu njega donetih podzakonskih propisa o pribavljanju,
korišćenju, upravljanju i raspolaganju stvarima u svojini Republike Srbije vrši ministarstvo nadležno za poslove finansija.
Izuzetno od odredbe stava 1. ovog člana, nadzor nad primenjivanjem odredaba ovog zakona i drugih propisa u vezi sa
pribavljanjem, korišćenjem, upravljanjem i raspolaganjem stvarima u svojini Republike Srbije koje koristi ministarstvo
nadležno za poslove odbrane, Vojska Srbije i vojne službe bezbednosti vrši ministarstvo nadležno za poslove odbrane,
stvarima koje koristi ministarstvo nadležno za unutrašnje poslove - to ministarstvo, a stvarima koje koristi Bezbednosnoinformativna agencija - ta agencija.
Nadzor nad primenjivanjem odredaba ovog zakona i na osnovu njega donetih podzakonskih propisa o pribavljanju,
korišćenju, upravljanju i raspolaganju stvarima u svojini autonomne pokrajine, odnosno jedinice lokalne samouprave, vrši
organ utvrđen propisom autonomne pokrajine, odnosno jedinice lokalne samouprave.
U vršenju nadzora iz st. 1 - 3. ovog člana nadležni organi imaju pravo neposrednog uvida u evidenciju i dokumentaciju o
pribavljanju, korišćenju, upravljanju i raspolaganju stvarima u javnoj svojini.
O utvrđenom stanju organi iz st. 1. i 2. ovog člana imaju pravo i dužnost da obaveste Vladu i da predlože mere za otklanjanje
utvrđenih nepravilnosti ili nezakonitosti.

Obaveze korisnika sredstava kod kojih se vrši nadzor
Član 70

Organi i drugi korisnici sredstava u javnoj svojini kod kojih se vrši nadzor dužni su da organu koji vrši nadzor omoguće uvid u
evidenciju i dokumentaciju o pribavljanju, korišćenju, upravljanju i raspolaganju stvarima u javnoj svojini, kao i da mu daju
potrebna objašnjenja i pruže pomoć u vršenju tog nadzora.

Dostavljanje izveštaja
Član 71
Direkcija podnosi Vladi godišnji izveštaj o stanju nepokretnosti u javnoj svojini, najkasnije do 31. maja tekuće godine za
prethodnu godinu.
Ministarstvo nadležno za poslove odbrane i ministarstvo nadležno za unutrašnje poslove podnose Direkciji godišnje izveštaje
o stanju nepokretnosti u svojini Republike Srbije koje koriste, najkasnije do 31. marta tekuće godine za prethodnu godinu.

III USPOSTAVLJANJE JAVNE SVOJINE REPUBLIKE SRBIJE, AUTONOMNE
POKRAJINE I JEDINICE LOKALNE SAMOUPRAVE
Osnovna pravila
Član 72
Nepokretnosti, pokretne stvari i druga sredstva (u daljem tekstu: sredstva) koja su, na osnovu Zakona o sredstvima u svojini
Republike Srbije ("Službeni glasnik RS", br. 53/95, 3/96 - ispravka, 54/96, 32/97 i 101/05 - dr. zakon), na dan stupanja na
snagu ovog zakona u državnoj svojini, postaju sredstva u javnoj svojini Republike Srbije, ako ovim zakonom nije drukčije
određeno.
Prirodna bogatstva, dobra od opšteg interesa, dobra u opštoj upotrebi u državnoj svojini (izuzev dobara koja po ovom zakonu
pripadaju Autonomnoj pokrajini Vojvodine i jedinici lokalne samouprave), kao i sredstva koja na dan stupanja na snagu ovog
zakona koriste Republika Srbija, državni organi i organizacije, ustanove i druge organizacije čiji je osnivač Republika Srbija,
danom stupanja na snagu ovog zakona postaju sredstva u javnoj svojini Republike Srbije.
Na sredstvima iz stava 1. ovog člana, uključujući i sredstva u inostranstvu, koja koriste autonomna pokrajina, odnosno
jedinica lokalne samouprave uspostavlja se pravo javne svojine autonomne pokrajine, odnosno pravo javne svojine jedinice
lokalne samouprave, pod uslovima i na način propisan ovim zakonom.
Sredstvima iz stava 3. ovog člana, koja koriste autonomna pokrajina, odnosno jedinica lokalne samouprave smatraju se
sredstva u državnoj svojini na kojima su na dan stupanja na snagu ovog zakona upisani kao korisnici autonomna pokrajina,
organi i organizacije autonomne pokrajine, odnosno jedinica lokalne samouprave i organi i organizacije jedinice lokalne
samouprave, kao i sredstva koja autonomna pokrajina, odnosno jedinica lokalne samouprave i ovi organi i organizacije
koriste na osnovu pravnog osnova koji može predstavljati osnov za njihov upis u javnu knjigu kao korisnika sredstava. Ako je
kao korisnik sredstava u državnoj svojini upisana mesna zajednica, odnosno druga organizacija sa odgovarajućim nazivom
(mesni narodni odbor i sl.), pravo javne svojine stiče jedinica lokalne samouprave, a mesna zajednica pravo korišćenja.
Pod sredstvima iz stava 3. ovog člana smatraju se i sredstva:
- koja koriste ustanova i druga organizacija čiji je osnivač autonomna pokrajina, odnosno jedinica lokalne samouprave,
odnosno mesna zajednica;
- komunalne mreže;
- ulice, trgovi, javni parkovi na kojima pravo javne svojine stiče jedinica lokalne samouprave na čijoj su teritoriji;
- dobra koja koriste javna preduzeća čiji je osnivač Autonomna pokrajina Vojvodina saglasno Zakonu o utvrđivanju
nadležnosti Autonomne pokrajine Vojvodine a koja im nisu uložena, niti po ovom zakonu mogu biti uložena u kapital, osim
dobara koja po zakonu mogu biti isključivo u svojini Republike Srbije;
- u potpunosti izgrađena iz budžeta Autonomne pokrajine Vojvodine, iz dela koji se po Ustavu Republike Srbije koristi za
finansiranje kapitalnih rashoda, pod uslovom da ta sredstva mogu biti u javnoj svojini Autonomne pokrajine Vojvodine, u
skladu sa ovim zakonom;
- kanalske mreže na teritoriji Autonomne pokrajine Vojvodine, osim ako su deo plovnih puteva;
- objekti na teritoriji bivših jugoslovenskih republika koji su bili u društvenoj svojini, na kojima je kao nosilac prava
raspolaganja bila ili je upisana Autonomna pokrajina Vojvodina, odnosno jedinica lokalne samouprave ili ustanova čiji je
osnivač Autonomna pokrajina Vojvodine, odnosno jedinica lokalne samouprave.
U nepokretne stvari iz st. 4. i 5. ovog člana ne ulaze nepokretnosti u državnoj svojini koje su organu i organizaciji, ustanovi i
drugoj organizaciji date na privremeno korišćenje.
Na nepokretnostima u državnoj svojini na kojima pravo korišćenja ima javno preduzeće i društvo kapitala čiji je osnivač ili
član Republika Srbija, autonomna pokrajina, odnosno jedinica lokalne samouprave, uspostavlja se, pod uslovima i na način
propisan ovim zakonom, svojina tog javnog preduzeća odnosno društva kapitala, izuzev na komunalnim mrežama, na
nepokretnostima iz člana 20. stav 2. ovog zakona i na nepokretnostima koje se na osnovu ovog zakona ne mogu ulagati u
kapital, odnosno koja mogu biti isključivo u javnoj svojini.

Odredba stava 7. ovog člana shodno se primenjuje i na nepokretnosti kod kojih je pravo korišćenja preneto saglasno zakonu
na zavisna društva kapitala pravnih lica iz tog stava.
Odredbe st. 7. i 8. ovog člana ne primenjuju se na nepokretnosti u državnoj svojini koje su date na privremeno korišćenje.
Po osnovu sticanja svojine javnog preduzeća i društva kapitala na nepokretnostima iz stava 7. ovog člana, Republika Srbija,
autonomna pokrajina, odnosno jedinica lokalne samouprave stiču akcije ili udele u javnom preduzeću odnosno društvu
kapitala, ukoliko akcije, odnosno udele po tom osnovu nisu stekle do dana stupanja na snagu ovog zakona.
Na pokretnim stvarima koje koriste organi i organizacije iz stava 4. ovog člana i pravno lice iz st. 7. i 8. ovog člana,
autonomna pokrajina, odnosno jedinica lokalne samouprave, odnosno pravno lice stiče pravo svojine danom stupanja na
snagu ovog zakona.
Radi sprovođenja odredaba ovog člana izvršiće se, po potrebi, promene osnivačkog akta, odnosno statuta, promene u
poslovnoj evidenciji i upis u registar privrednih subjekata.
Odredbe ovog člana u pogledu sticanja javne svojine autonomne pokrajine i jedinice lokalne samouprave, ne primenjuju se
na dobra od opšteg interesa koja nisu navedena u stavu 2. ovog člana i na građevinsko zemljište koje je na dan stupanja na
snagu ovog zakona u državnoj svojini.
Organ nadležan za vođenje javne evidencije o nepokretnostima i pravima na njima izvršiće, po službenoj dužnosti, upis
prava javne svojine Republike Srbije na nepokretnostima iz stava 2. ovog člana.

Član 73
Autonomnoj pokrajini Vojvodini pripadaju i sredstva stvorena ulaganjima AP Vojvodine, koja su joj potrebna za ostvarivanje
njenih nadležnosti na poslovima uređenim Ustavom Republike Srbije, zakonom i Zakonom o utvrđivanju nadležnosti AP
Vojvodine.
Vlada Republike Srbije će svojim aktom utvrditi sredstva iz stava 1. ovog člana u roku od 180 dana od dana stupanja na
snagu ovog zakona, na poslovima rudarstva i energetike, sajmova i drugih privrednih manifestacija, javnog informisanja,
zaštite kulturnih dobara, nauke i tehnološkog razvoja i drugih poslova predviđenih Zakonom o utvrđivanju nadležnosti AP
Vojvodine.

Nepokretnosti neophodne Republici Srbiji
Član 74
Izuzetno od odredaba člana 72. stav 4. i stav 5. alineja prva ovog zakona na nepokretnostima koje na dan stupanja na snagu
ovog zakona faktički koriste Republika Srbija, odnosno državni organi i organizacije, Republika Srbija danom stupanja na
snagu ovog zakona stiče:
- javnu svojinu ukoliko na nepokretnostima na dan stupanja na snagu ovog zakona nisu kao korisnici ili nosioci prava
korišćenja upisani drugi nosioci javne svojine, ili od njih osnovane ustanove i druge organizacije;
- javnu svojinu ukoliko su nepokretnosti namenjene za reprezentativne potrebe državnih organa i Republike Srbije ili služe za
smeštaj stranih diplomatsko-konzularnih predstavništava, bez obzira na stanje korisnika, odnosno nosioca prava korišćenja u
javnom registru nepokretnosti i prava na njima;
- pravo besteretnog korišćenja u trajanju od 10 godina ukoliko su na nepokretnostima na dan stupanja na snagu ovog
zakona upisani kao korisnici ili nosioci prava korišćenja drugi nosioci javne svojine ili od njih osnovane ustanove i druge
organizacije.
Pravo besteretnog korišćenja u smislu stava 1. alineja treća ovog člana stiče se i u slučaju delimičnog korišćenja određene
nepokretnosti - na delu koji se faktički koristi, a prema popisu koji će sačiniti korisnici nepokretnosti.
U slučajevima iz stava 1. alineja treća i stava 2. ovog člana, nadležni organi Republike Srbije i Autonomne pokrajine
Vojvodine, odnosno jedinice lokalne samouprave mogu se sporazumeti da se umesto predmetne nepokretnosti Republici
Srbiji, odnosno državnim organima i organizacijama obezbedi korišćenje druge nepokretnosti pod istim uslovima.

Građevinsko zemljište
Član 75
Konstituisanje prava javne svojine na građevinskom zemljištu u državnoj svojini uređuje se posebnim zakonom.

Način sticanja javne svojine na nepokretnostima i podnošenje zahteva
Član 76
Pravo javne svojine autonomne pokrajine i jedinice lokalne samouprave na nepokretnostima iz člana 72. ovog zakona stiče
se upisom prava javne svojine u javnu knjigu o nepokretnostima i pravima na njima.

Nadležni organ autonomne pokrajine, odnosno jedinice lokalne samouprave podnosi nadležnom organu za upis prava na
nepokretnostima zahtev za upis prava javne svojine autonomne pokrajine, odnosno jedinice lokalne samouprave na osnovu
odredaba ovog zakona.
Uz zahtev iz stava 2. ovog člana podnosi se izvod iz javne knjige u koju se upisuju prava na nepokretnostima ili druga
isprava kojom se dokazuje pravo korišćenja, odnosno svojstvo korisnika nepokretnosti, kao i potvrda Republičke direkcije za
imovinu da su nepokretnosti prijavljene za jedinstvenu evidenciju nepokretnosti u državnoj svojini saglasno zakonu.
U slučaju kad nepokretnost nije evidentirana kod Direkcije korisnik nepokretnosti je dužan da podnese evidencionu prijavu na
propisanom obrascu.

Rok za podnošenje zahteva
Član 77
Autonomna pokrajina i jedinica lokalne samouprave podnose zahtev za upis prava javne svojine iz člana 76. stav 2. ovog
zakona u roku od pet godina od dana stupanja na snagu ovog zakona.
Ukoliko se zahtev za upis prava javne svojine za određenu nepokretnost ne podnese u roku iz stava 1. ovog člana, nadležni
organ za upis prava na nepokretnostima, izvršiće, po službenoj dužnosti, na toj nepokretnosti upis prava javne svojine
Republike Srbije, uz zadržavanje postojećeg upisa prava korišćenja, odnosno korisnika.
U slučaju iz stava 2. ovog člana, ukoliko autonomna pokrajina, odnosno jedinica lokalne samouprave ne podnese zahtev za
upis prava javne svojine u smislu stava 1. ovog člana, u roku od 10 godina od dana stupanja na snagu ovog zakona,
nadležni organ za upis prava na nepokretnostima izvršiće, po službenoj dužnosti, brisanje prava korišćenja, odnosno
korisnika.

Rešenje po zahtevu za upis
Član 78
Po zahtevu za upis nadležan organ donosi rešenje, koje dostavlja podnosiocu zahteva i Republičkom javnom
pravobranilaštvu.
Protiv rešenja iz stava 1. ovog člana može se izjaviti žalba u roku od 30 dana od dana prijema rešenja.
Upis prava vrši se na osnovu pravosnažnog rešenja iz stava 1. ovog člana.
Zahtev za upis prava javne svojine autonomne pokrajine i jedinice lokalne samouprave na nepokretnostima iz člana 72. ovog
zakona usvojiće se ako je uz zahtev ili naknadno organu nadležnom za upis dostavljena potvrda Direkcije da za tu
nepokretnost nije podneta prijava u skladu sa Zakonom o prijavljivanju i evidentiranju oduzete imovine ("Službeni glasnik
RS", broj 45/05).
Za nepokretnosti koje su prijavljene i evidentirane u skladu sa Zakonom iz stava 4. ovog člana, zahtev za upis prava javne
svojine autonomne pokrajine i jedinice lokalne samouprave na nepokretnostima iz člana 72. ovog zakona usvojiće se ako je
uz zahtev ili naknadno organu nadležnom za upis dostavljeno jedno od sledeća dva rešenja:
1) rešenje kojim se odbija zahtev za vraćanje imovine i obeštećenje;
2) rešenje kojim se utvrđuje pravo na obeštećenje.
Izuzetno od stava 4. ovog člana, ako su za to ispunjeni propisani uslovi, organ nadležan za upis dozvoliće upis javne svojine
autonomne pokrajine i jedinice lokalne samouprave i kad nije dostavljena jedna od isprava iz stava 4. ovog člana, pod
uslovom da se iz podnetog zahteva i dostavljene dokumentacije nedvosmisleno može utvrditi da je vraćanje predmetne
nepokretnosti u naturalnom obliku ranijem vlasniku, odnosno njegovom zakonskom nasledniku isključeno po zakonu kojim se
uređuje vraćanje oduzete imovine i obeštećenje.

Posledice odbijanja zahteva
Član 79
Ukoliko zahtev za upis prava javne svojine autonomne pokrajine, odnosno jedinice lokalne samouprave bude pravnosnažno
odbijen, smatraće se da je nepokretnost u javnoj svojini Republike Srbije i nadležni organ izvršiće, po službenoj dužnosti,
upis tog prava.

Posebna svojinska ovlašćenja autonomne pokrajine i jedinice lokalne samouprave
Član 80
Danom stupanja na snagu ovog zakona na nepokretnostima iz člana 72. st. 4. i 5. ovog zakona uspostavljaju se posebna
svojinska ovlašćenja autonomne pokrajine, odnosno jedinice lokalne samouprave, u skladu sa odredbama ovog zakona.
Autonomna pokrajina i jedinica lokalne samouprave mogu preduzimati sve akte raspolaganja nepokretnostima iz stava 1.
ovog člana, osim otuđenja nepokretnosti iz javne svojine bez saglasnosti Vlade.

O otuđenju nepokretnosti iz stava 1. ovog člana odlučuje Vlada na predlog koji može podneti autonomna pokrajina, odnosno
jedinica lokalne samouprave, a prihod po osnovu otuđenja nepokretnosti uplaćuje se u budžet autonomne pokrajine,
odnosno jedinice lokalne samouprave.
Akti otuđenja nepokretnosti iz člana 72. st. 4. i 5. ovog zakona suprotno odredbama ovog člana ništavi su.
Odredbe st. 1 - 4. ovog člana primenjivaće se do pravosnažnosti rešenja o upisu prava javne svojine po zahtevu iz člana 76.
stav 2, odnosno po zahtevu iz člana 82a stav 1. ovog zakona.
U svemu ostalom, u pogledu raspolaganja i korišćenja nepokretnosti iz stava 1. ovog člana, do pravosnažnosti rešenja o
upisu iz stava 5. ovog člana shodno će se primenjivati odgovarajuće odredbe ovog zakona.

Prekršaj
Član 81
Kaznom zatvora od 30 do 60 dana i novčanom kaznom od 100.000 do 150.000 dinara kazniće se za prekršaj odgovorno lice
u organu autonomne pokrajine i jedinice lokalne samouprave koji donese akt o otuđenju nepokretnosti suprotno članu 80.
stav 2. ovog zakona, kao i lice u organu autonomne pokrajine i jedinice lokalne samouprave koje na osnovu takvog akta
potpiše ugovor o otuđenju nepokretnosti.

Upis prava svojine javnog preduzeća i društva kapitala
Član 82
Pravo svojine javnog preduzeća i društva kapitala na nepokretnostima iz člana 72. st. 7, 8. i 9. ovog zakona, stiče se upisom
u javnu evidenciju o nepokretnostima i pravima na njima.
Uz zahtev za upis prava svojine iz stava 1. ovog člana podnosi se izvod iz javne knjige u kojoj se upisuju prava na
nepokretnostima ili druga isprava kojom se dokazuje pravo korišćenja, akt o saglasnosti nadležnog organa osnivača, izmena
osnivačkog akta i potvrda Direkcije da su nepokretnosti prijavljene radi upisa u jedinstvenu evidenciju nepokretnosti u skladu
sa zakonom.
Javno preduzeće odnosno društvo kapitala, kao i njihova zavisna društva podnose zahtev za upis prava svojine u roku od
pet godina od dana stupanja na snagu ovog zakona.
Neće se dozvoliti upis prava svojine javnog preduzeća i društva kapitala na:
1) prirodnim bogatstvima;
2) dobrima u opštoj upotrebi;
3) mrežama u javnoj svojini;
4) nepokretnostima iz člana 20. stav 2. ovog zakona koje su poverene javnom preduzeću, odnosno društvu kapitala,
odnosno njihovom zavisnom društvu radi davanja u zakup odnosno na korišćenje;
5) nepokretnostima koje koriste organi i organizacije nosioca prava javne svojine na tim nepokretnostima;
6) poljoprivrednom i građevinskom zemljištu i drugim nepokretnostima koje nisu uložene, niti se mogu uložiti u kapital javnog
preduzeća i društva kapitala, odnosno koje mogu biti isključivo u javnoj svojini.
Odredbe člana 78. st. 4, 5. i 6. ovog zakona shodno će se primenjivati i kod rešavanja po zahtevu za upis prava svojine
javnog preduzeća i društva kapitala na nepokretnostima iz stava 1. ovog člana.
Upis prava svojine javnog preduzeća i društva kapitala na nepokretnostima iz stava 1. ovog člana ne može se izvršiti bez
pisane saglasnosti osnivača, koju daje nadležni organ autonomne pokrajine, odnosno jedinice lokalne samouprave, a za
javna preduzeća i društva kapitala čiji je osnivač Republika Srbija - Vlada, na predlog ministarstva nadležnog za oblast kojoj
pripada delatnost javnog preduzeća, odnosno društva kapitala.
Upis prava svojine javnog preduzeća i društva kapitala neće se dozvoliti i u drugim slučajevima postojanja zabrane upisa,
odnosno sticanja svojine javnog preduzeća i društva kapitala.
Ukoliko se zahtev za upis prava svojine za određenu nepokretnost ne podnese u roku iz stava 3. ovog člana, ili taj zahtev
bude pravosnažno odbijen, organ nadležan za upis prava na nepokretnostima izvršiće, po službenoj dužnosti, upis prava
javne svojine Republike Srbije - ako je reč o zahtevu javnog preduzeća, odnosno društva kapitala čiji je osnivač Republika
Srbija, a ako je reč o zahtevu javnog preduzeća odnosno društva kapitala čiji je osnivač autonomna pokrajina, odnosno
jedinica lokalne samouprave - organ nadležan za upis izvršiće, po službenoj dužnosti, upis prava javne svojine autonomne
pokrajine odnosno jedinice lokalne samouprave ako su za to ispunjeni uslovi propisani ovim zakonom.
Do upisa prava svojine podnosioca zahteva za upis, odnosno prava javne svojine osnivača iz stava 8. ovog člana, javno
preduzeće i društvo kapitala koji imaju pravo korišćenja zadržavaju pravo korišćenja na predmetnim nepokretnostima sa
pravima i obavezama koje imaju na dan stupanja na snagu ovog zakona. Otuđenje ovog prava ne može se izvršiti bez
saglasnosti osnivača, a akt o otuđenju suprotno ovoj odredbi ništav je.

Zabrana za upis iz stava 4. tačka 4) ovog člana nije smetnja da se nepokretnost u javnoj svojini, na osnovu odluke Vlade,
odnosno nadležnog organa autonomne pokrajine, odnosno jedinice lokalne samouprave, u skladu sa ovim zakonom,
prenese u svojinu javnog preduzeća, odnosno društva kapitala.

Član 82a
Izuzetno od člana 77. stav 2. i člana 82. stav 8. ovog zakona, upis prava javne svojine autonomne pokrajine i jedinice lokalne
samouprave, odnosno prava svojine javnog preduzeća i društva kapitala, izvršiće se i u slučaju kad se zahtev za upis ne
podnese u roku iz člana 77. stav 1. i člana 82. stav 3. ovog zakona, na osnovu naknadnog zahteva za upis prava svojine,
ako su za to ispunjeni uslovi propisani ovim zakonom.
Naknadni zahtev za upis prava svojine iz stava 1. ovog člana može se podneti najkasnije do 31. decembra 2017. godine.

Poreski tretman
Član 83
Sticanje prava javne svojine autonomne pokrajine i jedinice lokalne samouprave ili utvrđivanje prava privatne svojine na
osnovu odredaba ovog zakona ne smatra se prometom dobara u smislu zakona kojim se uređuje porez na dodatu vrednost,
odnosno prenos apsolutnih prava.
Prilikom podnošenja zahteva na upis prava na nepokretnostima, autonomna pokrajina i jedinica lokalne samouprave kao
podnosioci zahteva nisu u obavezi da plate administrativne i sudske takse, niti troškove za rad i pružanje usluga Republičkog
geodetskog zavoda, koji padaju na teret tog organa. Autonomna pokrajina i jedinica lokalne samouprave dužne su da plate
naknadu za rad geodetske organizacije u slučaju kad je njeno angažovanje neophodno za pravilno rešenje zahteva.

IV PRELAZNE I ZAVRŠNE ODREDBE
Postupci pokrenuti po Zakonu o sredstvima
Član 84
Postupci po osnovu čl. 8, 8a i 8b Zakona o sredstvima u svojini Republike Srbije ("Službeni glasnik RS", br. 53/95, 3/96 ispravka, 54/96, 32/97 i 101/05 - dr. zakon - u daljem tekstu: Zakon o sredstvima) koji su započeti do dana stupanja na snagu
ovog zakona obustavljaju se danom stupanja na snagu ovog zakona.
Postupci započeti do dana stupanja na snagu ovog zakona po osnovu člana 48. Zakona o sredstvima, u kojima do dana
stupanja na snagu ovog zakona nije doneta odluka Vlade o utvrđivanju udela državne svojine u pravnom licu, nastaviće se i
okončati u skladu sa Zakonom o sredstvima.
Postupci po osnovu člana 48. Zakona o sredstvima u kojima je do dana stupanja na snagu ovog zakona doneta odluka Vlade
o utvrđivanju udela državne svojine u pravnom licu okončaće se u skladu sa propisima koji su bili na snazi u vreme
otpočinjanja postupka.

Konvalidacija
Član 85
Vlada može naknadno dati saglasnost u smislu čl. 8. i 8a Zakona o sredstvima na ugovor o pribavljanju nepokretnosti u
državnu svojinu, odnosno o otuđenju nepokretnosti iz državne svojine zaključen do dana stupanja na snagu ovog zakona,
ako su za punovažnost tog ugovora ispunjeni svi propisani uslovi, osim postojanja saglasnosti Vlade i ako su obaveze po
takvom ugovoru u potpunosti izvršene.
Kod pribavljanja nepokretnosti saglasnost se može dati i ako nije sproveden postupak javnog nadmetanja, odnosno
prikupljanja pismenih ponuda, a prethodne i naknadne saglasnosti Vlade za takvo pribavljanje nepokretnosti date do dana
stupanja na snagu ovog zakona ostaju na snazi.
Danom stupanja na snagu ovog zakona vrši se konvalidacija svih ugovora o nabavci stanova koje je, nakon stupanja na
snagu Zakona o sredstvima, do 7. novembra 2001. godine, kao ugovorna strana, u ime Republike Srbije, zaključilo
Ministarstvo unutrašnjih poslova.

Prestanak važenja zakona i primena podzakonskih akata
Član 86
Danom stupanja na snagu ovog zakona prestaju da važe Zakon o sredstvima u svojini Republike Srbije ("Službeni glasnik
RS", br. 53/95, 3/96 - ispravka, 54/96, 32/97 i 101/05 - dr. zakon) i Zakon o imovini Savezne Republike Jugoslavije ("Službeni
list SRJ", br. 41/93, 50/93 - dr. zakon, 24/94 - dr. zakon, 28/96 - dr. zakon, 30/96 i 30/00 - US).
Podzakonski akti doneti na osnovu zakona iz stava 1. ovog člana primenjivaće se do donošenja podzakonskih akata na
osnovu ovog zakona, ako nisu u suprotnosti sa ovim zakonom.

Dostavljanje podataka Direkciji
Član 87
Do sticanja prava javne svojine autonomne pokrajine i jedinice lokalne samouprave, svi podaci o evidenciji nepokretnosti u
javnoj svojini dostavljaju se Republičkoj direkciji za imovinu, u skladu sa propisima koji važe na dan stupanja na snagu ovog
zakona.

Upis po službenoj dužnosti prava javne svojine Republike Srbije
Član 88
Nadležni organ za upis prava na nepokretnostima dužan je da po stupanju na snagu ovog zakona, bez odlaganja, po
službenoj dužnosti izvrši upis prava javne svojine Republike Srbije na nepokretnostima na kojima je u evidenciji
nepokretnosti i prava na njima upisano pravo Savezne Republike Jugoslavije, odnosno Državne zajednice Srbija i Crna
Gora.

Rok za donošenje podzakonskih akata
Član 89
Podzakonski akti na osnovu ovlašćenja iz ovog zakona doneće se u roku od šest meseci od dana stupanja na snagu ovog
zakona.

Primena Zakona na teritoriji Autonomne pokrajine Kosovo i Metohija
Član 90
Do prestanka funkcionisanja međunarodne uprave uspostavljene u skladu sa Rezolucijom 1244 Saveta bezbednosti
Ujedinjenih nacija, na teritoriji Autonomne pokrajine Kosovo i Metohija, u pogledu pitanja koja se odnose na sredstva u
svojini Republike Srbije primenjivaće se odgovarajuće odredbe Zakona o sredstvima u svojini Republike Srbije ("Službeni
glasnik RS", br. 53/95, 3/96 - ispravka, 54/96, 32/97 i 101/05 - dr. zakon).

Stupanje na snagu
Član 91
Ovaj zakon stupa na snagu osmog dana od dana objavljivanja u "Službenom glasniku Republike Srbije".

Samostalni član Zakona o izmeni
Zakona o javnoj svojini
("Sl. glasnik RS", br. 88/2013)

Član 2
Ovaj zakon stupa na snagu danom objavljivanja u "Službenom glasniku Republike Srbije".

Samostalni član Zakona o izmenama
Zakona o javnoj svojini
("Sl. glasnik RS", br. 105/2014)

Član 3
Ovaj zakon stupa na snagu narednog dana od dana objavljivanja u "Službenom glasniku Republike Srbije".

Samostalni član Zakona o izmeni i dopuni
Zakona o javnoj svojini
("Sl. glasnik RS", br. 108/2016)

Član 3
Ovaj zakon stupa na snagu osmog dana od dana objavljivanja u "Službenom glasniku Republike Srbije".
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ZAKON
O RATIFIKACIJI UGOVORA O GARANCIJI (EPS,
PROJEKAT II) IZMEĐU SRBIJE I CRNE GORE I
EVROPSKE BANKE ZA OBNOVU I RAZVOJ
("Sl. list SCG  Međunarodni ugovori", br. 5/2004)
ČLAN 1
Ratifikuje se Ugovor o garanciji (EPS, Projekat II) između Srbije i Crne Gore i Evropske banke za obnovu i
razvoj, potpisan 21. oktobra 2003. godine u Beogradu, u originalu na engleskom jeziku.

ČLAN 2
Tekst Ugovora u originalu na engleskom jeziku i u prevodu na srpski jezik glasi:

(Broj 27005)

UGOVOR O GARANCIJI
(EPS, Projekat II)
IZMEĐU SRBIJE I CRNE GORE I EVROPSKE BANKE ZA OBNOVU I RAZVOJ
Datum 21. oktobar 2003.
UGOVOR O GARANCIJI
Ugovor zaključen 21. oktobra 2003. godine, između Srbije i Crne Gore ("Garant") i Evropske banke za obnovu
i razvoj ("Banka").
PREAMBULA
Budući da su, Garant, Republika Srbija i J. P. Elektroprivreda Srbije zatražili pomoć od Banke za finansiranje
dela Projekta;
Budući da je, u skladu s Ugovorom o zajmu koji nosi datum ovog dokumenta, između J. P. Elektroprivrede
Srbije, kao Zajmoprimca i Banke ("Ugovor o Zajmu", kako je definisano u Standardnim uslovima), Banka
saglasna da odobri zajam Zajmoprimcu u iznosu od EUR 60.000.000, u skladu sa uslovima koji su predviđeni
u Ugovoru o Zajmu i na koje se poziva Ugovor o Zajmu, ali samo pod uslovom, između ostalih, da Garant
garantuje izvršenje obaveze Zajmoprimca iz Ugovora o Zajmu, onako kako je navedeno u ovom Ugovoru; i
Budući da se Garant, pošto je Banka pristupila zaključenju ugovora o Zajmu sa Zajmoprimcem, saglasio da
garantuje izvršenje tih obaveza Zajmoprimca.
Stoga, strane ovog Ugovora se ovim sporazumevaju kako sledi:

Član I
STANDARDNI POJMOVI I USLOVI; DEFINICIJE
Tačka 1.01. Inkorporacija Standardnih pojmova i uslova
Sve odredbe Standardnih uslova Banke iz februara 1999. godine, u skladu sa izmenama iz Ugovora o zajmu,
ovim postaju sastavni deo ovog Ugovora i primenjuju se u svrhe ovog Ugovora, imajući istu pravosnažnost i
pravno dejstvo kao da su u potpunosti ovde navedeni (te odredbe, uz odgovarajuće modifikacije, se u daljem
tekstu nazivaju "Standardni uslovi").
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Tačka 1.02. Definicije
Gde god se u Ugovoru (uključujući i Preambulu) koriste, osim ukoliko se drukčije ne naznači ili ako kontekst
drukčije ne zahteva, uslovi definisani u Preambuli imaju značenja koja su im data u istoj, uslovi definisani u
Standardnim uslovima i Ugovoru o Zajmu imaju odgovarajuća značenja koja su navedena u njima, a sledeći
pojam ima sledeća značenja:
"Ovlašćeni predstavnik Garanta" znači Ministar za međunarodne ekonomske odnose Garanta.
Tačka 1.03. Tumačenje
U ovom Ugovoru pozivanje na određeni Član ili Tačku, osim ukoliko se u ovom Ugovoru drukčije ne naznači,
moraju da se tumače kao pozivanje na određeni Član ili Tačku ovog Ugovora.
Tačka 1.04. Potvrda
Garantu su dostavljeni Ugovor o Zajmu i Ugovor o podršci projektu, i ovim Republika Srbija potvrđuje prijem
istih.

Član II
GARANCIJA; OSTALE OBAVEZE
Tačka 2.01. Garancija
Garant ovim bezuslovno garantuje, kao primarni obveznik, a ne samo kao jemac, pravovremeno i precizno
plaćanje bilo kojeg ili svih iznosa koji dospeju za plaćanje po Ugovoru o Zajmu, bilo u roku naznačenom za
dospeće, bilo u rokovima pre dospeća ili na drugi način, kao i tačno izvršenje svih ostalih obaveza
Zajmoprimca, sve kako je predviđeno u Ugovoru o Zajmu.
Tačka 2.02. Završetak projekta
Ako u bilo kom trenutku postoji razuman razlog za verovanje da će sredstva na raspolaganju Zajmoprimcu biti
nedovoljna za pokrivanje procenjenih troškova neophodnih za realizaciju Projekta, Garant će hitno preduzeti
mere, zadovoljavajuće za Banku, kako bi obezbedio Zajmoprimcu, ili doveo do toga da se Zajmoprimcu
obezbede sredstva u iznosu koji je potreban za izmirenje njegovih troškova i potreba.
Tačka 2.03. Ostale obaveze
(a) Garant neće nametati nikakve direktne ili indirektne poreze, dažbine, takse ili druge naplate bilo koje vrste
inostranim konsultanatima koje Banka ili Zajmoprimac angažuju na realizaciji Projekta, a koji se finansiraju iz
sredstava Zajma ili sredstava tehničke saradnje koje Banka stavi na raspolaganje, osim u onoj meri u kojoj se
takvi porezi, dažbine, takse i naplate plaćaju iz sredstava koja ne potiču ni iz Zajma, ni iz sredstava tehničke
saradnje koja Banka stavlja na raspolaganje.
(b) Garant je dužan da preduzme sve neophodne mere (i potvrdiće Banci da su takve mere preduzete) da
osigura da bilo koja pravna lica, agencije ili preduzeća, plate fakture Zajmoprimca u potpunosti, prosečno u
roku od 60 dana od datuma fakturisanja.

Član III
RAZNO
Tačka 3.01. Obaveštenja
Sledeće adrese navode se u svrhe koje su navedene u tački 10.01. Standardnih uslova:
U ime Garanta:
Ministar za međunarodne ekonomske odnose Srbije i Crne Gore
Bulevar Mihaila Pupina 2
11070 Novi Beograd
Srbija i Crna Gora
Na ruke: Odeljenja za finansijske odnose s inostranstvom
Fax: +381 11 311 4018
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U ime Banke:
European Bank for Reconstruction and Development
One Exchange Square
London EC 2A 2JN
United Kingdom
Attn: Operation Administration Unit
Fax: +44 20 7338 6100
Tačka 3.02. Pravno mišljenje
U smislu Tačke 9.03. (d) Standardnih Uslova i u skladu sa Tačkom 6.02. (c) Ugovora o Zajmu, mišljenje ili
mišljenja pravnog savetnika će u ime Garanta dati Ministar spoljnih poslova Garanta.
U potvrdu čega su strane ovog Ugovora, postupajući preko svojih za to propisno ovlašćenih predstavnika,
odredile da se ovaj Ugovor potpiše u šest primeraka i uruči u Beograd, Republika Srbija, napred naznačenog
dana i godine.
Srbija i Crna Gora

Evropska banka za obnovu i razvoj

Branko Lukovac, s. r.

Anthony Marsh, s. r.

ministar za međunarodne
ekonomske odnose

direktor energetskog sektora

ČLAN 3
Ovaj zakon stupa na snagu narednog dana od dana objavljivanja u "Službenom listu SCG  Međunarodni
ugovori".
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ZAKON
O DAVANJU GARANCIJE REPUBLIKE SRBIJE
NEMAČKOJ FINANSIJSKOJ ORGANIZACIJI KFW PO
ZADUŽENJU JP "ELEKTROPRIVREDA SRBIJE" ZA
FINANSIRANJE PROJEKTA ZA NABAVKU RUDARSKE
OPREME ZA POTREBE POVRŠINSKOG KOPA
"TAMNAVA  ZAPADNO POLJE"
("Sl. glasnik RS", br. 34/2006)
Član 1
Republika Srbija preuzima obavezu da kao garant izmiri obaveze JP "Elektroprivreda Srbije" po zaduženju kod
nemačke finansijske organizacije KFW, u iznosu do 16 miliona evra.

Član 2
Garanciju iz člana 1. ovog zakona Republika Srbija (u daljem tekstu: Garant) daje nemačkoj finansijskoj
organizaciji KFW na ime obaveze iz Ugovora o zajmu i finansiranju između KFW, Frankfurt na Majni i JP
"Elektroprivreda Srbije", zaključenog 24. decembra 2003. godine u Beogradu i Prvog adenduma Ugovora o
zajmu i finansiranju između KFW, Frankfurt na Majni (u daljem tekstu: KFW) i JP "Elektroprivreda Srbije" (u
daljem tekstu: Zajmoprimac), zaključenog 22. avgusta 2005. godine.

Član 3
Otplatu zajma vrši Zajmoprimac, na račun KFWa, u evrima.
Sredstva za otplatu zajma obezbediće Zajmoprimac, iz sopstvenih prihoda.
Zajmoprimac je dužan da sredstva za otplatu zajma obezbeđuje prema planu otplate za svaku povučenu
tranšu, u iznosu koji uključuje glavnicu, obračunatu kamatu, proviziju na nepovučena sredstva i prateće
troškove zaduživanja.

Član 4
Ako po osnovu izdate garancije Garant izvrši obavezu umesto Zajmoprimca, ima pravo na povraćaj glavnice,
kamate, provizije na nepovučena sredstva, pratećih troškova zaduživanja i pratećih troškova koji nastanu zbog
neizvršenja, odnosno neblagovremenog izvršenja obaveze, do visine iznosa izmirene obaveze, kao i pravo da
od Zajmoprimca naplati obračunatu zakonsku kamatu.
Pravo na povraćaj sredstava iz stava 1. ovog člana Garant će ostvariti tako što će inicirati naplatu sa računa
Zajmoprimca na osnovu ovlašćenja dobijenog od Zajmoprimca ili drugih instrumenata obezbeđenja, u skladu
sa propisima kojima se uređuje platni promet.

Član 5
Danom stupanja na snagu ovog zakona prestaje da važi Zakon o davanju kontragarancije Republike Srbije
Srbiji i Crnoj Gori po zaduženju JP "Elektroprivreda Srbije" kod nemačke finansijske organizacije KFW
("Službeni glasnik RS", broj 61/05).

Član 6
Ovaj zakon stupa na snagu osmog dana od dana objavljivanja u "Službenom glasniku Republike Srbije".
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ZAKON
O POTVRĐIVANJU UGOVORA O GARANCIJI (EPS
PROJEKAT ZA KOLUBARU) IZMEĐU REPUBLIKE
SRBIJE I EVROPSKE BANKE ZA OBNOVU I RAZVOJ
("Sl. glasnik RS  Međunarodni ugovori", br. 8/2011)
ČLAN 1
Potvrđuje se Ugovor o garanciji (EPS Projekat za Kolubaru) između Republike Srbije i Evropske banke za
obnovu i razvoj, potpisan 28. jula 2011. godine u Beogradu.

ČLAN 2
Tekst Ugovora o garanciji (EPS Projekat za Kolubaru) između Republike Srbije i Evropske banke za obnovu i
razvoj, u originalu na engleskom i prevodu na srpski jezik glasi:
(Operativni broj 41923)

UGOVOR
O GARANCIJI (EPS PROJEKAT ZA KOLUBARU) IZMEĐU
REPUBLIKE SRBIJE I EVROPSKE BANKE ZA OBNOVU I RAZVOJ
Dana 28. jula 2011. godine

SADRŽAJ
ČLAN I  STANDARDNE ODREDBE I USLOVI; DEFINICIJE
Član 1.01. Primenjivanje standardnih odredbi i uslova
Član 1.02. Definicije
Član 1.03. Tumačenje
ČLAN II  GARANCIJA; OSTALE OBAVEZE
Član 2.01. Garancija
Član 2.02. Izvršenje projekta
Član 2.03. Ostale obaveze
Član 2.04. Stupanje garancije na snagu
ČLAN III  RAZNO
Član 3.01. Obaveštenja
Član 3.02. Pravno mišljenje

UGOVOR O GARANCIJI
UGOVOR sačinjen dana 28. jula 2011. godine između REPUBLIKE SRBIJE (u daljem tekstu "Garant") i
EVROPSKE BANKE ZA OBNOVU I RAZVOJ (u daljem tekstu "Banka").

PREAMBULA
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S OBZIROM NA TO DA su Garant i Javno preduzeće "Elektroprivreda Srbije", Beograd zatražili pomoć od
Banke u finansiranju dela ovog Projekta;
S OBZIROM NA TO DA u skladu sa Ugovorom o zajmu koji nosi datum ovog ugovora, a koji je potpisan
između Javnog preduzeća "Elektroprivreda Srbije", Beograd kao Zajmoprimca i Banke ("Ugovor o zajmu" kako
je definisan u Standardnim odredbama i uslovima), Banka je saglasna da odobri zajam Zajmoprimcu u iznosu
do EUR 80 miliona za, između ostalog, nabavku i ugradnju bagertransporterodlagač sistema i sistema za
snabdevanje energijom za površinski kop "Polje C" u Rudarskom basenu Kolubara, pod odredbama i uslovima
navedenim u Ugovoru o zajmu, ili na koje se poziva Ugovor o zajmu i pod uslovom da Garant jemči za
obaveze Zajmoprimca na osnovu Ugovora o zajmu kako je navedeno u ovom ugovoru; i
S OBZIROM NA TO DA je Garant, radi stupanja Banke u Ugovor o zajmu sa Zajmoprimcem, saglasan da
jemči za navedene obaveze Zajmoprimca.
NA OSNOVU TOGA, strane su saglasne kako sledi:

ČLAN I
STANDARDNE ODREDBE I USLOVI; DEFINICIJE
Član 1.01. Primenjivanje standardnih odredbi i uslova
Sve odredbe Standardnih odredbi i uslova Banke od 1. oktobra 2007. godine ovim se uključuju i obezbeđuje
njihovo primenjivanje na ovaj ugovor sa istom snagom i dejstvom kao da su u potpunosti navedene u ovom
ugovoru.

Član 1.02. Definicije
Kad god se koriste u ovom ugovoru (uključujući i Preambulu), ukoliko nije drugačije naznačeno ili kontekst
drugačije ne nalaže, termini definisani u Preambuli imaju odgovarajuća značenja koja su im data u istoj, termini
definisani u Standardnim odredbama i uslovima i u Ugovoru o zajmu imaju značenja koja su im data u istima, a
sledeći termini imaju sledeće značenje:
"Ovlašćeni predstavnik

označava ministra finansija

Garanta"

Garanta.

Član 1.03. Tumačenje
U ovom ugovoru, svako pozivanje na neki konkretan član ili odeljak, ukoliko nije drugačije naznačeno u ovom
ugovoru, smatraće se pozivanjem na taj konkretan član ili odeljak ovog ugovora.

ČLAN II
GARANCIJA; OSTALE OBAVEZE
Član 2.01. Garancija
Garant ovim bezuslovno garantuje, kao primarni dužnik, a ne samo kao garant, uredno i blagovremeno
plaćanje svakog i svih iznosa dospelih za plaćanje na osnovu Ugovora o zajmu, bilo o redovnom datumu
dospeća, usled ubrzavanja ili na drugi način, kao i blagovremeno izvršavanje svih ostalih obaveza
Zajmoprimca, sve u skladu sa Ugovorom o zajmu.

Član 2.02. Izvršenje Projekta
Kad god postoji razuman povod da se veruje da sredstva koja su na raspolaganju Zajmoprimcu neće biti
dovoljna za pokrivanje predviđenih izdataka potrebnih radi izvršavanja Projekta, Garant će bez odlaganja da
preduzme mere koje će Banka smatrati zadovoljavajućim da obezbedi Zajmoprimcu, ili da organizuje da se
Zajmoprimcu obezbedi onakva podrška kakva bude potrebna za izvršavanje svih njegovih obaveza na osnovu
Ugovora o zajmu radi uspešne realizacije Projekta.

Član 2.03. Ostale obaveze
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(a) Garant neće nametnuti nikakve direktne ni indirektne poreze na strane konsultante koje Banka ili
Zajmoprimac budu angažovali u sprovođenju Projekta i finansirali iz sredstava Zajma ili bilo kojih sredstava za
tehničku saradnju koje Banka bude stavila na raspolaganje, ukoliko ih bude.
(b) Garant će do 31. decembra 2011. godine, podneti Narodnoj skupštini Republike Srbije predlog zakona koji
obezbeđuje Agenciji za energetiku Republike Srbije da postepeno stekne punu kontrolu za utvrđivanje nivoa
tarifa elektroenergetskog sektora.

Član 2.04. Stupanje garancije na snagu
Ovaj ugovor stupa na snagu u skladu sa članom IX Standardnih odredbi i uslova, kao i po odgovarajućem
potvrđivanju ovog ugovora od strane Narodne skupštine Republike Srbije.

ČLAN III
RAZNO
Član 3.01. Obaveštenja
Sledeće adrese su navedene za potrebe člana 10.01 Standardnih odredbi i uslova:
Za Garanta:
Ministarstvo finansija Republike Srbije
Kneza Miloša broj 20
Beograd 11 000
Republika Srbija
Na ruke: Ministar finansija
Faks: + 381 11 361 89 61
Za Banku:
Evropska banka za obnovu i razvoj
One Exchange Square
London EC2A 2JN
Velika Britanija
Na ruke: Jedinica za administrativno poslovanje
Fax: +44 20 7338 6100

Član 3.02. Pravno mišljenje
Za potrebe člana 9.03(b) Standardnih odredbi i uslova a u skladu sa članom 6.02(b) Ugovora o zajmu,
mišljenje ili mišljenja pravnih savetnika davaće u korist Garanta Ministarstvo pravde Republike Srbije.
POTVRĐUJUĆI NAPRED NAVEDENO, strane su preko svojih uredno ovlašćenih predstavnika potpisale ovaj
ugovor u šest (6) primeraka na engleskom jeziku i zaključile ga u Beogradu, Republika Srbija, gore navedenog
datuma i godine.
REPUBLIKA SRBIJA
Potpisao: ______________________________
Ime: Dušan Nikezić
Funkcija:
EVROPSKA BANKA
ZA OBNOVU I RAZVOJ
Potpisao: ______________________________
Ime: Hildegard Gacek
Funkcija:

ČLAN 3
Ovaj zakon stupa na snagu osmog dana od dana objavljivanja u "Službenom glasniku Republike Srbije 
Međunarodni ugovori".
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Na osnovu člana 4. stav 2. Zakona o javnim preduzećima i obavljanju delatnosti od opšteg interesa
(„Službeni glasnik RS”, br. 25/00, 25/02, 107/05, 108/05 – ispravka i 123/07 – dr. zakon) i člana 43. stav 1.
Zakona o Vladi („Službeni glasnik RS”, br. 55/05, 71/05 – ispravka, 101/07 i 65/08),
Vlada donosi
ODLUKU
o dopunama Odluke o osnivanju javnog preduzeća
za proizvodnju, distribuciju i trgovinu električne energije
Član 1.

U Odluci o osnivanju Javnog preduzeća za proizvodnju, distribuciju i trgovinu električne energije („Službeni
glasnik RS”, broj 12/05), u članu 7. posle stava 1. dodaju se novi st. 2. i 3. koji glase:
„Sredstva koja su navedena u Spisku sredstava Javnog preduzeća „Elektroprivreda Srbije”, Beograd, koji je
odštampan uz ovu odluku i čini njen sastavni deo, kao i druga evidentirana sredstva koja su u funkciji
završetka izgradnje TE „Kolubara B” i izgradnje TE „Nikola Tesla B3”, u svojini su Javnog preduzeća.
Javno preduzeće može sredstva iz stava 2. ovog člana, da unese kao ulog u privredna društva koja će
osnovati sa strateškim partnerima radi završetka izgradnje TE „Kolubara B” i izgradnje TE „Nikola Tesla
B3”, u realizaciji Strategije razvoja energetike Republike Srbije do 2015. godine i programom za njeno
ostvarivanje.”
Dosadašnji stav 2. postaje stav 4.
Član 2.

Posle člana 26. dodaje se novi član 26a koji glasi:
„26a

Kada Javno preduzeće ulaže kapital sa domaćim ili stranim licem u osnivanje drugog društva kapitala, radi
izgradnje energetskih objekata i obavljanja delatnosti od opšteg interesa iz predmeta svog poslovanja
(zajedničko ulaganje), kao i u postojeće privredno društvo koje obavlja energetske ili druge delatnosti, na
odluku o tom ulaganju saglasnost daje osnivač.
Pored davanja saglasnosti iz stava 1. ovog člana, osnivač utvrđuje osnovne elemente ugovora o poveravanju
obavljanja delatnosti od opšteg interesa kada je ulog Javnog preduzeća u osnivanje privrednog društva radi
izgradnje energetskih objekata i obavljanja delatnosti od opšteg interesa, manjinski u odnosu na ukupno
unete uloge.”
Član 3.

U postupcima zajedničkog ulaganja u kojima je Vlada dala prethodnu saglasnost na akta Javnog preduzeća o
ulaganju kapitala, kao i u tenderskim postupcima koji su započeti do dana objavljivanja ove odluke, odnosno
čija je realizacija u toku, u kojim je ulog Javnog preduzeća manjinski u odnosu na ukupno unete uloge,
Vlada će posebnim aktom utvrditi osnovne elemente ugovora o poveravanju obavljanja delatnosti od opšteg
interesa.
Član 4.

Ovu odluku objaviti u „Službenom glasniku Republike
Srbije”.
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Štampanje

U Beogradu, 29. jula 2010. godine
Vlada

Prvi potpredsednik Vlade –
zamenik predsednika Vlade,
Ivica Dačić, s.r.

Deo dokumenta je u pripremi i može se videti po objavljivanju celog dokumenta u Pravnoj bazi.
Celom dokumentu se iz Registra može pristupiti preko taba "otvori relacije" ili "otvori prečišćen tekst".
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