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Reply to the Reasoned Request in Case ECS-11/14  
 

In the reasoned request submitted pursuant to Article 90 of the Treaty establishing the 

Energy Community ("Treaty") and Articles 15 and 29 of Procedural Act No. 2015/04/MC-

EnC of the Ministerial Council of the Energy Community of 16 October 2015 on the Rules of 

Procedure for Dispute Settlement under the Treaty ("Request"), your services have requested 

a decision from the Ministerial Council that  

by the Commission for State Aid Control either not assessing or incorrectly assessing 

the compatibility of certain State aid measures, the Republic of Serbia has failed to 

comply with its obligations under the Treaty, in particular Articles 18 and 19 thereof. 

The Ministry of Mining and Energy of the Republic of Serbia ("Ministry") hereby 

submits the following preliminary reply to the Request ("Reply").1 

I. FACTUAL BACKGROUND 

1. In June 2014, the Secretariat received a complaint claiming that the state-owned public 

company Elektroprivreda Srbije ("EPS") had received alleged State aid for different projects 

related to the Kolubara Mining Basin and Kolubara B power plant project (“Complaint”). 

The complainant alleged that, by providing State aid which distorts or threatens to distort 

competition by favouring certain undertakings or certain energy resources, the Republic of 

Serbia breached the Energy Community rules on State aid, namely Articles 18 and 19 of the 

Treaty. 

2. The complainant listed five measures of State support that EPS had allegedly received since 

2006 ("Measures"): 

1. For the project “Procurement of the ECS System”, which includes purchasing a 

coal excavator, a conveyor and a spreader system for the Tamnava West field: State 

guarantee for a European Bank for Reconstruction and Development (EBRD) loan 

amounting to EUR 52 million ("Measure 1"); 

2. For the same project: State guarantee for a Kreditanstalt für Wiederaufbau (KfW) 

loan amounting to EUR 25 million and a direct grant of EUR 9 million ("Measure 

2"); 

3. For the Kolubara Environmental Improvement project: State guarantee for an 

EBRD loan amounting to EUR 80 million ("Measure 3"); 

4. For the same project: State guarantee for a KfW loan amounting to EUR 65 million 

and a direct grant of EUR 9 million ("Measure 4"); 

                                                      

1 Said Reply is qualified as “preliminary” since the Ministry herein submits a request for a time-limit extension 
to the Ministerial Council pursuant to Article 10(3) of the Rules, due to Vis Major caused by mandatory public 
procurement rules based on the EU acquis (as reasoned in more detail in para 128 et al below). 
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5. Transfer of property (land and buildings) for the construction of Kolubara B with 

a market value of RSD 1.4 billion (EUR 12.7 million, as per exchange rate on 

November18, 2013) ("Measure 5"). 

II. PROCEDURAL MATTERS 

3. Article 3 of Annex IV to the Act on Ratification of the Treaty Establishing the Energy 

Community 2 prescribes that the Ministry in charge of mining and energy is responsible for 

the implementation of the Treaty in national law.  Therefore, the Ministry is the only 

authority competent to submit a reply to the Request on behalf of the Republic of Serbia. 

4. The Reply is being submitted timely for the following reasons: 

 As duly acknowledged in two separate letters by the President of the Advisory 

Committee of the Energy Community (“Advisory Committee”), Mr. Wolfgang 

Urbantschitsch, dated October 6, 2017 and November 30, 2017, respectively 

(Appendices 1 and 2), the Request, albeit submitted to the Ministerial Council on 

May 19, 2017, was only duly served to the Ministry on October 2, 2017, due to an 

apparent technical problem.   

 On request of the Ministry (Appendix 3), and taking into account, among others, the 

fact that the Request was only delivered on October 2, 2017, the Advisory 

Committee correctly decided and duly postponed the hearing in the present case 

from October 6, 2017 to February 16, 2018 (please see Appendix 1). 

 In light of the Secretariat’s claims of an alleged “dispute” on the matter of due 

delivery, the Republic of Serbia requested from the Secretariat access to the entire 

case file on two occasions (Appendices 4 and 5), demanding in particular a proof of 

due delivery of the Request to the Republic of Serbia e.g., an electronic read receipt.  

However, in its response to said requests, the Secretariat so far failed to deliver to 

the Republic of Serbia any proof of delivery of the Request on a date earlier than 

October 2, 2017.  

 This was also confirmed by the Advisory Committee, in its letter dated November 

30, 2017, by its President, Mr. Wolfgang Urbantschitsch, who once more 

emphasized that there was no evidence of the Request being served on the Republic 

of Serbia at any earlier point in time (please see Appendix 2).                       

5. Consequently, and in accordance with Article 31 of the Consolidated Rules of Procedure 

for Dispute Settlement under the Treaty (“Rules”), the deadline for the Republic of Serbia 

to submit its reply to the Request expires on December 2, 2017.  

 

                                                      

2 The Official Gazette of the Republic of Serbia no. 62/2006 
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a) LACK OF JURISDICTION OVER EU CANDIDATE COUNTRIES 

6. The European Union has sole and exclusive jurisdiction to examine State aid matters 

in an EU candidate country with an association agreement in force, as is Serbia, in 

terms of the alleged aid’s conformity with the EU acquis on competition and State aid.   

7. The Stabilisation and Association Agreement entered into between the Republic of Serbia, 

on the one side, and the European Union and its Member States, on the other3 (“SAA”), has 

prevalence over the Treaty.  Pursuant to the SAA, as was the case with previous EU 

candidate countries, Union institutions, primarily the Commission, have exclusive 

jurisdiction to analyse alleged State aid cases during the EU Negotiation Process, under the 

auspices of Chapter 8 (link).  Consequently, the institutions of the Energy Community do 

not have any jurisdiction in the subject matter, as the Treaty is inapplicable in State aid/ 

competition matters.  

8. Article 18 of the Treaty contains a provision pursuant to which EU acquis on competition 

and State aid forms an integral part of the Treaty and is to be directly applied by the 

institutions of the Energy Community:  

“Any practices contrary to this Article shall be assessed on the basis of criteria arising 

from the application of the rules of Articles [101, 102 and 107] of the [TFEU] 

(attached in Annex III).” 

9. It follows, the Energy Community is generally competent to examine conformity of aid 

measures granted by a Contracting Party, with the EU acquis on competition and State aid.  

However, this jurisdiction is not absolute and is largely dependent on existence, terms and 

conditions of the so-called ‘mixed agreements’, as adequately labelled by the Secretariat 

itself in paragraph 61 of the Request.  

10. When it comes to the notion of ‘mixed agreements’, Article 103 of the Treaty stipulates:  

“Any obligations under an agreement between the European Community and its 

Member States on the one hand, and a Contracting Party on the other hand shall not 

be affected by this Treaty. Any commitment taken in the context of negotiations for 

accession to the European Union shall not be affected by this Treaty.” 

11. The above cited provision governs the mutual relationship between the SAA and the Treaty, 

given that the SAA fulfills all conditions of a ‘mixed agreement’ from Article 103, as it was 

concluded between the EU and its Member States, on the one part, and the Republic of 

Serbia, on the other.  It follows, any and all obligations (and corresponding rights) set forth 

in the SAA cannot in any manner be affected by the provisions of the Treaty.  Vice versa, 

by stipulating obligations, nothing prevents the SAA to affect and/or even derogate the 

provisions of the Treaty – in case of conflict, the SAA has primacy.  

                                                      

3 “Official Gazette of the RS – International Treaties”, No.  83/2008. 

https://ec.europa.eu/neighbourhood-enlargement/policy/conditions-membership/chapters-of-the-acquis_en
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12. Primacy of the SAA in State aid and competition matters has been part of continued 

Commission policy when concluding many subsequent multilateral sectoral agreements – 

State aid and competition rules in case of association agreements in force were always under 

the exclusive jurisdiction of the Commission vis-à-vis an EU candidate country. 

13. Consequently, according to Article 14 of the ECAA Agreement4, if rules on competition 

and State aid are included in other agreements between two or more contracting parties, 

such as association agreements (as this is the case with the SAA), these rules shall 

exclusively apply between those parties.   

14. The same provision is also stipulated under Article 17 of Treaty Establishing the Transport 

Community.5   

15. Under both the ECAA Agreement and the Treaty Establishing the Transport Community 

(both having the same nature, purpose, legal force and effect as the Treaty, in their respective 

sectors), competition and State aid matters are, therefore, exclusively governed by the SAA, 

both in terms of substance and jurisdiction.  It follows, under the two agreements, similar to 

the energy sector, the Commission is solely competent to assess whether the Republic of 

Serbia, in the fields of transport and aviation, complies with its association agreement 

obligations in matters of competition and State aid.   

16. By analogy, the SAA has the legal power to alter and/or even derogate the provisions of the 

Treaty in case of any conflict.  Said conclusion goes also in line with the correct 

interpretation of Article 103 given by the Secretariat in paragraph 61 of the Request.  

Namely, the Secretariat correctly stated that there was no conflict between the Treaty and 

the Interim Agreement on trade and trade-related matters entered into between the European 

Community, of the one part, and the Republic of Serbia, on the other part, given that the 

latter was not a ‘mixed agreement’ and did not fall under the scope of Article 103 of the 

Treaty.  It follows, said conflict indubitably exists when it comes to ‘mixed agreements’, 

such as the SAA. Moreover, in case of a conflict, pursuant to Article 103 and the 

Secretariat’s own interpretation, the SAA prevails.  

17. Consequently, the only question that remains is whether conflicting provisions exist or not 

between the SAA and the Treaty in the present case.  

18. In this context, it is relevant to take into consideration mutual rights and obligations that 

arise from the SAA for its contracting parties, primarily with respect to protection of 

competition and State aid control.  

                                                      

4 Multilateral Agreement between the European Community and its Member States, the Republic of Albania, Bosnia and 
Herzegovina, the Republic of Bulgaria, the Republic of Croatia, the former Yugoslav Republic of Macedonia, the Republic 
of Iceland, the Republic of Montenegro, the Kingdom of Norway, Romania, the Republic of Serbia and the United Nations 
Interim Administration Mission in Kosovo on the establishment of a European Common Aviation Area,  

5 The proposal on the Act on ratification of the Treaty Establishing the Transport Community was confirmed by the 
National Assembly on November 24, 2017. 
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19. On this note, the SAA imposes on the Republic of Serbia a duty under international law to 

directly apply the EU acquis on competition and State aid, and stipulates under its Article 

73(2):  

“Any practices contrary to this Article shall be assessed on the basis of criteria arising 

from the application of the competition rules applicable in the [Union], in particular 

from Articles [101, 102, 106 and 107] of the [TFEU] and interpretative instruments 

adopted by the [Union] institutions.”  

20. Obligations of the Republic of Serbia under Article 73 of the SAA were confirmed in 

Screening Report for Chapter 8. Namely, instead of directly opening negotiations, the EU 

Commission already conditioned the opening of Chapter 8 with Serbia under the so-called 

“opening benchmarks” – screening results, as follows (link): 

“Serbia complies with its obligation under Article 73(5) and Protocol 5 to the SAA to 

provide complete information on individual aid cases to the Commission so as to enable 

the Commission to assess and monitor the compliance of these aid measures with 

Serbia's obligations under the SAA.” [emphasis added.] 

21. Moreover, the Commissioner for European Neighborhood Policy & Enlargement 

Negotiations in office, Mr. Johannes Hahn, in a recent press statement unequivocally 

confirmed the European Union obligation to assess individual State aid cases in the Republic 

of Serbia pursuant to EU State aid rules, in accordance with the SAA, as follows (link):  

“The Commission was required to conduct this analysis based on the Serbia’s 

obligations under the EU-Serbia Stabilisation and Association Agreement, which 

commits Serbia to respecting the EU state aid regime, in particular for companies in 

restructuring.” [emphasis added]. 

22. Further, not only that the European Union has powers to assess and monitor State aid granted 

in Serbia, but it is empowered to, if determines that any aid granted is not compatible with 

the EU acquis, (i) hold Serbia in breach of the SAA, and/or (ii) stop further EU accession 

negotiations.  

23. It stems from the above mentioned that, under the SAA, Serbia is directly responsible to the 

EU in terms of implementation of the EU acquis on competition and State aid, while the EU 

has the corresponding right and power to assess all State aid cases in Serbia, in terms of 

their conformity with the acquis.  

24. Accordingly, in terms of determining the existence of conflicting provisions between 

the SAA and the Treaty it is evident that (i) both agreements contain exactly the same 

provisions on State aid based on the TFEU (SAA, Art. 73 Vs. Treaty, Art. 18), (ii) both 

agreements invoke the application of the same EU State aid regime, and (iii) under both 

agreements compliance with said regime  is an obligation of the contracting parties, whereas 

(iv) under the Treaty the Energy Community institutions have jurisdiction to assess said 

compliance, while the SAA requires the Commission “to conduct this analysis”, as cited 

above.   

https://ec.europa.eu/neighbourhood-enlargement/policy/steps-towards-joining_en
http://www.seio.gov.rs/upload/documents/eu_dokumenta/Skrining/rezultati_skrininga/screening_result_ch_8.pdf
https://europa.rs/hahn-hesteel-owned-steel-mill-does-not-have-to-reimburse-any-state-aid-received-in-the-past/?lang=en
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25. Therefore, it is completely legally possible and imaginable that for the identical fact pattern 

and under identical EU rules, and against an identical party, the Republic of Serbia, two 

separate and parallel investigations may be commenced, one before the Secretariat, another 

in front of the Commission – (A) sui generis example of lis pendens.    

26. Moreover, it is also legally possible that one institution commences proceedings earlier in 

time than the other, and even identifies a breach and imposes measures before the other.  

However, nothing in the Treaty or the SAA impedes the Commission to subsequently open 

an investigation of its own and make an independent decision against the same party, the 

Republic of Serbia, based on the same facts and law.  What is more, under the SAA “the 

Commission is required to conduct this analysis”.  Consequently, and, in particular, since 

the Commission must do its own analysis, a Ministerial Council decision, as suggested by 

the Secretariat in the Request, if adopted in the present case would (B) directly violate the 

ne bis in idem rule as defined under EU law and the EU Charter of Fundamental Rights. 

27. Furthermore, it is legally possible and imaginable that a decision of the Ministerial Council 

and that of the Commission substantially differ, although being based on the exact same 

facts and law, and against the same party, in this case, the Republic of Serbia.  This would 

constitute a (C) clear breach of the res judicata principle.   

28. Finally, an entire set of further problems would exist at the time of EU accession, in the 

context of “new” and “existing aid”, as defined under well-established caselaw of the 

European Court of Justice.  

29. To resolve the aforementioned conflict, it would suffice to rely on the above said principles 

of EU law.  However, we attest that it is for this precise reason – to secure full clarity 

and legal certainty in case of said conflict (points A-C above) – that Article 103 was 

introduced in the Treaty.  It provides for legal supremacy of the special relationship 

between the Union and its Member States on one side, and, the EU candidate country 

on the other, during negotiations until accession when a candidate becomes represented 

by the Union itself, under the Treaty.   

30. By initiating proceedings in case ECS-11/14 against the Republic of Serbia, the Secretariat 

of the Energy Community breached the provision of Article 103 of the Treaty, given that it 

adversely affected the obligation and power of the Commission (in particular, DG NEAR 

and DG COMP) to independently and impartially analyze the existence and compatibility 

of State aid in the present case.  If further breached the obligation and right of the Republic 

of Serbia to have this matter analyzed by the Commission, instead of the Energy Community 

institutions.  

31. Additionally, on the basis of both international treaty law and the Serbian Constitution 

(Article 194), the SAA, and thus, the jurisdiction of the European Union over State aid cases 

vis-à-vis Serbia, enjoys clear legal supremacy over the Treaty, on the following grounds: 1) 

the SAA, being an asymmetric bilateral agreement (so-called “mixed agreement”), has 

supremacy over any multilateral agreement (including the Treaty) which has the same 

subject matter; 2) in accordance with Article 30 of the Vienna Convention on Law of 
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Treaties, the SAA that entered into force on September 1, 2013, as a lex posterior, enjoys 

legal supremacy over the Treaty that entered into force seven years before, on July 1, 2006;  

32. It follows from all the above mentioned that, on the basis of both the Treaty and the SAA, 

as well as principles of international treaty law, EU law, and Serbian law, Union institutions, 

primarily, the Commission has exclusive jurisdiction to examine State aid cases vis-à-

vis Serbia as an EU candidate country, and under the auspices of accession 

negotiations.   

b) NO PROOF OF BREACH  

33. The Secretariat failed to prove the existence of a breach on the part of the Republic of 

Serbia.  Furthermore, the Secretariat applied several negative presumptions and 

reversed the burden of proof by finding that the Republic of Serbia and its authorities 

failed to comply with its obligations under the Treaty. 

34. By way of the Request and in accordance with Article 90 of the Treaty, the Secretariat 

brought to the attention of the Ministerial Council an alleged failure of the Republic of 

Serbia to comply with its obligations under the Treaty, in particular obligations stipulated 

in Articles 18 and 19 thereof.  

35. However, the Secretariat failed to prove that the Republic of Serbia violated the Treaty, 

given that it did not perform a substantive assessment of the Measures in terms of their 

conformity with Articles 18 and 19 of the Treaty, and did not “place before the Ministerial 

Council the information needed to enable it to determine whether” the Republic of Serbia 

indeed violated its obligations, albeit instructed to do so under the Treaty and the Rules.   

36. Namely, Article 67, paragraph 1 of the Treaty stipulates:  

“The Secretariat shall: 

[…] 

(b) review the proper implementation by the Parties of their obligations under this 

Treaty;  

[…] 

37. More importantly, Article 4 of the Rules expressly stipulates:  

“The burden of proving the allegation of non-compliance by a Party with Energy 

Community law and to place before the Ministerial Council the information needed to 

enable it to determine whether the obligation has not been fulfilled shall rest on the 

initiator of the proceedings.” 

38. It follows from the above, the burden of proof that the Republic of Serbia breached its 

obligations under the Treaty lies exclusively with the Secretariat.  In other words, it is the 

Secretariat that must unequivocally establish that the Republic of Serbia behaved contrary 
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to the relevant provisions of the Treaty, in this case, Article 18 and 19 of the Treaty, and not 

the other way around.   

39. On this note, the Secretariat was under the obligation to prove a breach of Article 18 of the 

Treat that reads as follows:  

“The following shall be incompatible with the proper functioning of the Treaty, insofar 

as they may affect trade of Network Energy between the Contracting Parties: 

[…] 

any public aid which distorts or threatens to distort competition by favoring certain 

undertakings or certain energy resources.  

Any practices contrary to this Article shall be assessed on the basis of criteria arising 

from the application of the rules of Articles [101, 102 and 107] of the [TFEU] (attached 

in Annex III).” 

40. Equally, Article 107, paragraph 1 of the TFEU provides that any aid granted by a Member 

State or through State resources in any form whatsoever which distorts or threatens to 

distort competition by favoring certain undertakings or the production of certain 

goods shall, in so far as it affects trade between Member States, be incompatible with the 

common market. 

41. It clearly stems from the two above cited provisions that only aid (i) which distorts or 

threatens to distort competition, and (ii) which affects, or may affect trade between the 

parties to the Treaty, can be deemed incompatible with the Treaty and can be subject to 

sanctions set forth thereof.  

42. It follows, only granting aid which fulfills both conditions set forth above is contrary 

to the relevant provisions and constitutes a Treaty violation and not a lack of 

assessment or incorrect assessment of alleged State aid measures and/or their 

compatibility, as incorrectly claimed by the Secretariat in the Request.  

43. Consequently, to be able to determine whether certain aid measures are compatible with the 

Treaty, the institutions of the Energy Community, primarily the Secretariat which bears the 

burden of proof, must conduct a thorough legal and economic assessment of such aid.  

Only in such manner can the Secretariat duly fulfill its obligation to review the proper 

implementation by the Parties of their obligations under the Treaty (as instructed by Article 

67, paragraph 1 of the Treaty) and place before the Ministerial Council the information 

needed to enable it to determine whether the violation in fact occurred (as stipulated under 

Article 4 of the Rules).  

44. Further, any such assessment must, as the Secretariat correctly noted in paragraph 67 of the 

Request, “reflect the case law of the European Commission as confirmed by the Court of 

Justice, which is of relevance for the case at hand”.  
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45. Completely contrary to its very own statement and going directly against the relevant 

provisions of the Treaty and the Rules, the Secretariat submitted the Request without 

conducting any, let alone proper analysis of the aid allegedly granted by the Republic of 

Serbia in terms of its conformity with the Treaty and the EU acquis.  It merely stated that 

the Republic of Serbia failed to comply with its obligations from the Treaty only by not 

assessing or incorrectly assessing the compatibility of certain State aid measures.  

46. In other words, the Secretariat considers that, by not assessing or incorrectly assessing the 

compatibility of certain and alleged State aid measures, the Republic of Serbia breached 

Articles 18 and 19 of the Treaty.  However, nowhere in either Article 18 or 19 does the 

Treaty stipulate that failure of Serbia (or its authorities) to assess aid measures in terms of 

their conformity with the Treaty and the EU acquis constitute violation of the Treaty, to the 

contrary - said Articles stipulate that only granting of aid measures which are incompatible 

with the Treaty can amount to such violation. 

47. Moreover, the Secretariat also applied several negative presumptions and reversed the 

burden of proof, in contrast to the Treaty, the Rules and the well-established caselaw:6  

“[…] [O]nce it finds that aid has been granted or altered without notification, to adopt 

a decision on whether the aid is compatible or not with the common market on the basis 

of the information available, when it is faced with a Member State which does not fulfil 

its duty to cooperate and has not provided the Commission with the information 

requested. 

However, that opportunity afforded the Commission cannot be interpreted as 

releasing that institution entirely from the obligation to base its decisions on reliable 

and coherent evidence to support the conclusions which it arrives at. The Commission 

is, at the very least, required to ensure that the information at its disposal, even if 

incomplete and fragmented, constitutes a sufficient basis on which to conclude that an 

undertaking has benefited from an advantage amounting to State aid. 

[…] 

Therefore, the Commission cannot assume that an undertaking has benefited from an 

advantage constituting State aid solely on the basis of a negative presumption, based 

on a lack of information enabling the contrary to be found, if there is no other 

evidence capable of positively establishing the actual existence of such an advantage.” 

48. Procedurally speaking, given that the Secretariat is the initiator of the proceedings 

(according to Article 12 of the Rules) and the one to claim that the Measures were granted 

contrary to the relevant provisions of the Treaty, the Secretariat is also the one competent 

and obliged to perform an assessment of the alleged State aid measures granted by the 

Republic of Serbia, irrespective of whether the Republic of Serbia (or any of its authorities) 

had previously performed such assessment or not (in other words, both on a standalone, 

                                                      

6 C-520/07 P Commission v MTU Friedrichshafen [2009] ECR I-8555, Summary of the Judgment, (see paras 54-58).  
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and a follow-up basis) so as to be able to prove that the Republic of Serbia indeed violated 

its obligations under the Treaty.   

49. This conclusion also stems from the fact that, under the EU acquis as well as the SAA, the 

Commission is the one to conduct an impartial procedural and substantive examination of 

any aid.  Otherwise, if this power were to be interpreted as being only on a follow-up basis, 

the Secretariat would have no jurisdiction to assess alleged State aid violations on a 

standalone basis if the Republic of Serbia and its authorities were to refrain from issuing 

any decision on said matter (so-called case of administrative silence).   

50. In accordance with the EU acquis, any State aid measure must be examined by the 

Secretariat in terms of substance (in meritum) and by using all the criteria set forth in 

relevant case law of the EU institutions.  On the same note, the Secretariat correctly pointed 

out in para. 86 of the Request: “Thus, allowing State aid […] requires a thorough and 

critical assessment of that measure’s effect on competition and trade, on both the national 

and the Energy Community’s market.”  

51. In this sense, the Secretariat was, when assessing the existence of an advantage (being only 

one among five criteria in every State aid assessment) in the present case, obliged to conduct, 

inter alia, the market economy operator / private investor analysis as the relevant and 

mandatory method to assess whether a range of economic transactions carried out by 

public bodies take place under normal market conditions and, therefore, whether they 

involve the granting of an advantage (which would not have occurred in normal market 

conditions) to their counterparts (for details see section III(a(ii)) below).   

52. This is confirmed particularly with regard to State guarantees in the Commission Notice on 

the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees:  

“[I]n order to determine whether an advantage is being granted through a guarantee 

or a guarantee scheme, the Court has confirmed in its recent judgments that the 

Commission should base its assessment on the principle of an investor operating in 

a market economy (hereafter referred to as the ‘market economy investor principle’).” 

53. By failing to perform this and other mandatory tests that needed be conducted in order to 

determine whether the Measures are compatible with the Treaty and the EU acquis, the 

Secretariat completely neglected its obligation under the Treaty and the Rules and, by 

requesting from the Republic of Serbia to prove a negative fact (that the measures granted 

did not constitute State aid and/or unlawful State aid) set before it a legal requirement to 

achieve an impossible proof (the so-called probatio diabolica).   

54. Thus, in the present case, the Secretariat has failed to observe the relevant provisions of the 

EU acquis and has not even engaged in determining whether EPS holds a dominant position, 

let alone proved this fact, although it made subsequent allegations based thereon.  

55. To conclude, by applying several negative presumptions, the Secretariat reversed the 

burden of proof in breach of its obligation under the Treaty, the Rules, the EU acquis 

and well-established caselaw. 
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c) BREACH OF DUE PROCESS 

56. Initial review of the complaint against the Republic of Serbia by the Secretariat of the 

Energy Community lasted several times longer than prescribed under both the current Rules 

and the 2008 Rules (as defined below).  In doing so, the Secretariat violated the principles 

of equality of arms, fair trial and due process, as guaranteed by the EU acquis.  

57. Inclusion of the Case ECS-11/14 before (i) the Republic of Serbia had a chance to even 

submit its reply to the Reasoned Request; and (ii) before December 2, 2017 - the deadline 

for submission of said reply; prior to (iii) a mandatory hearing before Advisory Committee 

scheduled for February 16, 2017 and (iv) a mandatory hearing before the PHLG (still not 

even duly scheduled), as a (v) breach under Articles 91(1)(a), 81 of the Treaty; and, what is 

more, as (vi) an “A” item (no discussion) constitutes a flagrant breach of due process, 

Energy Community law and the pertinent EU acquis.  

58. Incorrect service.  As duly acknowledged in two separate letters by the President of the 

Advisory Committee of the Energy Community, Mr. Wolfgang Urbantschitsch, dated 

October 6, 2017 and November 30, 2017, respectively (attached for reference), the 

Reasoned Request in Case ECS-11/14 (Request), albeit submitted to the Ministerial Council 

on May 19, 2017, was only duly served to the Ministry of Mining and Energy of the 

Republic of Serbia on October 2, 2017, due to an apparent technical problem (e-mail 

correspondence attached for reference).  According to the Rules, the due date for Republic 

of Serbia to respond to said Request falls not before December 2, 2017 (step ii above). 

59. For this reason, the Advisory Committee in its letter dated October 6, 2017 also decided to 

duly postpone its hearing for February 16, 2018 (attached for reference) (step iii above).  

Only following said hearing further procedural steps (iv-vi above), including a potential 

Ministerial Council decision are possible.  

60. By contrast, the Secretariat included Case ECS-11/14 as a “A” item (no discussion) for the 

Ministerial Council to be held on December 14, 2017. What is more, the Secretariat has 

incorrectly maintained this illegal position even though it has repeatedly not been able to 

produce any proof of due delivery/ proper service of the Reasoned Request to the 

Republic of Serbia.  

61. In light of the Secretariat’s unwarranted denials and, subsequent, claims of a dispute on the 

matter of due delivery, the Republic of Serbia requested from the Secretariat access to the 

entire case file on two occasions (attached for reference), demanding in particular any proof 

of due delivery of the Request to the Republic of Serbia e.g.., an electronic read receipt.  

However, in its response to said requests, the Secretariat so far failed to deliver to the 

Republic of Serbia any proof of delivery of the Request on a date earlier than October 2, 

2017.  

62. This was also confirmed by the Advisory Committee, in its letter dated November 30, 2017, 

by its President, Mr. Wolfgang Urbantschitsch, who once more emphasized that there was 

no evidence of the Request being served on the Republic of Serbia at any earlier point in 

time (attached for reference).  
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63. Against this backdrop, even if one were to regard the Secretariat’s comments on the 5-month 

deadline for the Advisory Committee to render its opinion to have expired on October 30, 

2017, since proper service was not performed and there is no evidence to the contrary, 

expiration of said deadline would be legally immaterial.  

64. Notwithstanding the aforementioned, we attest that, under the Rules, the said 5-month 

deadline for the Advisory Committee to render its opinion is only instructive, given that 

the Rules do not specify any sanction in case of omission.  By contrast, the Advisory 

Committee President, Mr. Wolfgang Urbantschitsch, in his letter dated November 30, 2017, 

correctly states that “…it is essential that a hearing takes place before an opinion is handed 

down” [emphasis added] (attached for reference). 

65. Conversely, if this deadline were preclusive as the Secretariat claims in the Letter, it would 

mean that an omission of an unsanctioned deadline by the Advisory Committee to provide 

its opinion, and not by the Republic of Serbia as a Party, the Party would effectively lose its 

right to a hearing.  In other words, an omission of an unsanctioned deadline by a third 

independent party, and an Energy Community institution, would relinquish the investigated 

Party of its right to a hearing to the benefit of the Secretariat, as the other Party to the dispute.  

It this were correct, it would constitute a flagrant negation of the Republic of Serbia’s 

right to a hearing.  

66. Furthermore, it is worth mentioning that the aforementioned would also breach the 

principles of legal certainty and equality of arms, bearing in mind the Secretariat was 

first to miss the prescribed 6-month term for initiating the preliminary procedure stipulated 

in Art. 26 para. 1 of the exact same Rules, and further protracted the duration of the initial 

phase of the proceedings by an entire year and a half, i.e. by a period of time three times 

longer than the prescribed term, but nevertheless decided to submit the Request to the 

Ministerial Council.  Thus, if the 5-month deadline for the Advisory Committee to render 

its opinion would be regarded as preclusive, then the same must apply to the Secretariat’s 

6-month deadline to initiate preliminary procedure, in which case, proceedings in the Case 

ECS-11/14 would be rendered illegal and void ab initio.    

d) BREACH OF RIGHT TO A HEARING  

67. Contrary to the Secretariat’s reassurances that it preserves the Republic of Serbia’s right to 

a fair trial and due process in the present case (Appendix 6), by prematurely including the 

case ECS-11/14 in the agenda of the PHLG Meeting and the draft-agenda of the Ministerial 

Council, the Secretariat (together with the Presidency of the Ministerial Council) (as of the 

date herein), violated the rights of the Republic of Serbia to a hearing, to an effective defence 

and Due Process, as essential rights and fundamental principles under Energy Community 

law, the Charter of Fundamental Rights of the European Union, and well-established 

caselaw of the Court of Justice of the European Union.  The inalienable right to a hearing is 
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unequivocally warranted by well-established caselaw of the Court of Justice of the European 

Union and reaffirmed in most recent cases under the EU acquis on competition.7 

68. Furthermore, in Feralpi Holding v Commission, the Court of Justice of the EU 

unequivocally established that an annulment of a decision in competition/State aid 

proceedings was to occur if said decision had been adopted without holding an oral hearing, 

irrespective of whether (i) the hearing itself would have led to a different decision or 

otherwise influence the course of proceedings, and (ii) any damage was caused to the party 

concerned:  

“It follows that, before adopting the decision at issue, the Commission was required, 

in application of Articles 12 and 14 of Regulation No 773/2004, to give the parties the 

opportunity to develop their arguments during a hearing to which the competition 

authorities of the Member States were invited. […] 

As a result, the General Court made an error in law in holding, in paragraph 142 of 

the judgment under appeal, that the Commission was not obligated to organize a new 

hearing before adopting the decision at issue, on the ground that the undertakings 

concerned had already had the opportunity to be heard orally at the hearings of 13 

June and 30 September 2002. 

As the Advocate General pointed out in points 56 and 57 of his Opinion, having regard 

to the importance, in the context of a procedure provided for by Regulations No 1/2003 

and 773/2004, of holding an oral hearing to which the competition authorities of the 

Member States are invited, in accordance with Article 14(3) of the latter regulation, 

failure to hold such a hearing constitutes infringement of an essential procedural 

requirement. 

In so far as the right to such a hearing, provided for by Regulation No 773/2004, was 

not respected, it is not necessary for the undertaking, the rights of which have been 

infringed in this way, to demonstrate that such infringement might have influenced 

the course of the proceedings and the content of the decision at issue to its 

detriment.”8 

69. In the draft-agenda for the Ministerial Council Meeting scheduled for Thursday, December 

14, 2017 in Pristina, Autonomous Province of Kosovo and Metohija ("Meeting") the case 

ECS-11/14 was included in the Appendix I of said agenda as an “A” point (no discussion), 

indicating that the case would be presented for voting in the Ministerial Council.  

70. Furthermore, the subject case has also been included under Item 3 of the agenda for the next 

Permanent High Level Group Meeting scheduled for the same date ("PHLG Meeting") 

(Proceedings of the PHLG pursuant to Article 33 PA 2015/04/MC-EnC), denoting that 

                                                      

7 ECJ, Case C 85/15P Feralpi Holding v Commission, § 43-46; ECJ, Joined cases C 86/15P and 87/15P Ferriera Valsabbia 
SpA and others v Commission, § 46-49; ECJ, Case C 88/15P Ferriere Nord SpA v Commission, § 51-55; ECJ, Case C 89/15P 
Riva Fire SpA v Commission, § 44-49. 

8 ECJ, Case C 85/15P Feralpi Holding v Commission, § 43-46.  
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parties to said case and the President of the Advisory Committee are to be heard by the 

Permanent High Level Group (“PHLG”). 

71. The aforementioned occurrences considerably deviate from Energy Community procedural 

rules and due process, and may materially prejudice the case ECS-11/14 on the merits, given 

that: (i) the deadline for the Republic of Serbia to reply to the Reasoned Request only expires 

on December 2, 2017, and (ii) the hearing before the Advisory Committee is rescheduled 

for February 16, 2018 (please see Appendix 1). 

72. In this regard, the Ministry requested for the immediate exclusion of the case ECS-11/14 

from the agenda of the PHLG Meeting and the draft-agenda of the Meeting (Appendix 7).    

73. However, in its letter dated November 27, 2017 (“Letter”) (Appendix 8), Mr. Valdrin Lluka 

on behalf of the current Presidency, informed us on the Secretariat’s position on this matter, 

and suggested as follows: 

“Having considered both sides arguments, we thus suggest to: 

1. Dispose of the hearing to take place at the PHLG on the two cases (if the Advisory 

Committee does not submit an Opinion in either of them beforehand) but not to remove 

the cases from the agenda of the PHLG; 

2. Leaving the final decision of whether the Reasoned Request is included as an A-Point 

in the agenda of the Ministerial Council to voting in the PHLG according to Article 

33(2) of the Dispute Settlement Procedure. 

3. Remove any agenda items only upon presentation of an agreement reached by both 

parties to the Cases, ie. the Secretariat and the Republic of Serbia.” [emphasis added]. 

74. In other words, the Presidency suggested to:  

1) dispose of the hearing to take place at the PHLG on the case (if the Advisory Committee 

does not submit an Opinion beforehand) but not to remove the case from the agenda of the 

PHLG.  This is presumably due to the Secretariat’s apparent interpretation as stated in the 

Letter that the 5-month deadline for the Advisory Committee to render its opinion 

supposedly expired on October 30, 2017.  Consequently, the Presidency in office suggested 

to dispose of the PHLG hearing without any Advisory Committee opinion being 

rendered, and   

2) leave the final decision of whether the Request should be included as an “A” item in 

the agenda of the Ministerial Council to voting in the PHLG Meeting that is to take place 

on December 14, 2017, although the Advisory Committee hearing remains scheduled for 

February 16, 2018, effectively disposing of this hearing as well.   

75. However, in terms of the prescribed mandatory course of proceedings, according to Rules, 

only after the Advisory Committee renders its opinion can the Case ECS-11/14 be legally 

put on the agenda of the PHLG.  The hearing before the Advisory Committee is scheduled 

for February 16, 2018.  However, said case has been included in the PHLG meeting agenda 
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scheduled for December 14, 2017, i.e., more than two months before the hearing even 

takes place. 

76. More precisely, in accordance with Article 33(2) of the Rules, only after the adoption of the 

Advisory Committee's opinion following its hearing on February 16, 2018, the PHLG, at its 

next meeting (yet to be scheduled), is to hear both parties to the dispute as well as the 

President of the Advisory Committee.  Textual interpretation of this provision leads to a 

single conclusion: both hearings before the Advisory Committee and the PHLG are 

mandatory and cannot be disposed of, contrary to what the Letter suggests. 

77. Further, the PHLG is the only institution authorized to include a reasoned request on the 

agenda of the next meeting of the Ministerial Council as an “A” item, and not the Secretariat 

or the Presidency in office (as incorrectly stated in the Letter).  What is more, only if the 

PHLG, following its own hearing, agrees with a reasoned request, it may include it as an 

"A" item on the agenda of the Ministerial Council in line with its rules of procedure – all, 

thus, procedurally possible considerably after February 16, 2018 and not before, as both the 

draft-agenda and the PHLG agenda suggest. The fact that the draft-agenda of the Ministerial 

Council prepared by the Secretariat and the Presidency beforehand qualifies this case as an 

“A” item, instead, for example, as a “B” item, before the PHLG even had a chance to hear 

the case and decide on it, considerably prejudices the case and reverses the burden of proof 

from the Secretariat onto the Republic of Serbia, in breach of Energy Community law, and 

in particular the EU acquis on competition. 

78. Namely, under the Consolidated Internal Rules of Procedure of the Ministerial Council of 

the Energy Community (MC ProcRules) (section iv(4)), the overall procedural 

responsibility to agree on a draft agenda of the meetings lies with the Presidency and the 

Vice-Presidency (and, again, not the Secretariat) with a 2-week time limit to distribute said 

draft agenda prior to a meeting.  

79. As an exception to this general rule, the MC ProcRules (section iv(5)), introduce a special 

rule in case of “A” items, which are not to be discussed at the Ministerial Council.  In the 

case of said items, “the Permanent High Level Group may identify Measures [Decisions or 

Recommendations] for adoption by the Ministerial Council without further discussion.  The 

identified Measures shall be included in the draft agenda of the next Ministerial Council 

as "A" items. The draft Agenda shall specify the Title and Chapter of the Treaty under 

which the draft Measure identified as an "A" item will be presented for voting in the 

Ministerial Council. This does not exclude the possibility for any Party to have statements 

included in the conclusions. (MC ProcRules iv(5))” [emphasis added].      

80. Consequently, it is the PHLG, who is exclusively authorized (and again not the Secretariat), 

only after holding its hearing, and in case it agrees with a reasoned request, to include it as 

an "A" item on the draft-agenda of the Ministerial Council, pursuant to the MC ProcRules 

and Energy Community law.   

81. Furthermore, under the MC ProcRules (section iv(4)) it follows that said inclusion of an “A” 

item, as part of a the draft-agenda “shall be distributed at least two weeks prior to the 

relevant meeting.”   
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82. Consequently, the legally correct sequence of steps is as follows:  

(i) case ECS-11/14 must first be heard at the Advisory Committee Meeting on February 

16, 2018;  

(ii) after holding the hearing, the Advisory Committee shall render its opinion; 

(iii) following the adoption of the opinion case ECS-11/14 must be heard before the PHLG; 

(iv) the PHLG needs then to decide whether the subject case should be presented for voting 

of the Ministerial Council as an “A” item, or not i.e., as an item “B”, to be discussed 

and/or even removed from said draft-agenda of the next Ministerial Council; 

(v) following the PHLG decision, in accordance with the Consolidated Internal Rules of 

Procedure of the Ministerial Council of the Energy Community, the Presidency and 

Vice-Presidency shall distribute a draft-agenda including the Case ECS-11/14 at least 

two weeks prior to the next Ministerial Council meeting.  

83. It follows that it is legally and procedurally impossible to have the subject case included on 

a draft-agenda of the 15th Ministerial Council meeting and on the agenda of 48th PHLG 

Meeting.  This is particularly the case since both meetings are scheduled for the same date, 

although the earliest Ministerial Council meeting whose draft-agenda may include Case 

ECS-11/14 as an “A” item may be scheduled no sooner than two weeks after a due hearing 

is held before the PHLG (yet to be duly scheduled).  

84. By contrast, the fact that the draft-agenda of the Ministerial Council prepared by the 

Secretariat and the Presidency in office beforehand qualifies this case as an “A” item, before 

the Advisory Committee held a hearing and render its opinion  PHLG even had a chance to 

hear the case and decide on it and other steps (i-v above), considerably prejudices the subject 

case, the decision-making process and reverses the burden of proof from the Secretariat onto 

the Republic of Serbia, in breach of Energy Community law, and in particular the EU acquis 

on competition.  

85. To conclude, this premature inclusion, by the Secretariat (together with the current 

Presidency of the Ministerial Council), and not the PHLG, not to mention without a hearing 

before the Advisory Committee or the PHLG, could easily reverse the burden of proof and 

considerably prejudice the final outcome and decision of the PHLG, in breach of the EU 

acquis on competition.  What is more, it undoubtedly violates the right of the Republic 

of Serbia to a hearing both before the Advisory Committee and the PHLG, its right to 

provide an effective defence and Due Process, all being essential rights and fundamental 

principles under Energy Community law, the Charter of Fundamental Rights of the 

European Union, as well as the well-established case-law of the Court of Justice of the 

European Union.   
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III. SUBSTANTIVE MATTERS 

a) Relevant Market and Dominance 

86. In the Request (paras 1, 86, 87), the Secretariat repeatedly made factually incorrect 

assertions that EPS holds a dominant position in the markets of generation and supply of 

electricity, exempli gratia, as follows (para 86): 

“The Commission’s failure to assess the effects of the measure […] considering the fact 

that EPS holds a dominant position in both generation and supply of electricity in the 

Republic of Serbia and that granting State aid in considerable amounts to an 

undertaking in such a position is likely to greatly affect small private generators and 

suppliers on the market, potentially even forcing them to leave the market in the future 

or discouraging the entry of new competitors” [emphasis added]. 

87. The aforementioned assertion by the Secretariat is factually incorrect, unsubstantiated by 

any evidence, and, thus, illegal, and in direct breach of the governing EU acquis on 

competition, which is integral part of the Treaty.  

88. Namely, under EU competition rules, a number of criteria needs to be previously assessed 

to ascertain dominance - the degree of market power, competitive structure of the market, 

and in particular the market position of the dominant undertaking and its competitors, 

expansion and entry, as well as the countervailing buyer power.9   

89. But before that, for dominance to be established, it is first necessary to define the relevant 

market(s).  Under the relevant EU acquis on competition, this entails two components: (a) 

the relevant product market and (b) the relevant geographic market.  Only once both said 

elements have been factually and economically assessed (based, inter alia, on the criterion 

of substitutability) and defined it is possible to determine the relevant market.  Moreover, 

only once the relevant market has been defined it is possible to determine the market power 

of an undertaking and other criteria to establish dominance, in this case, of EPS, on said 

relevant market.   

90. By contrast, the Secretariat only claims it “a fact” that EPS is dominant “in both generation 

and supply of electricity”, being, presumably, two separate product markets, and continues 

“in the Republic of Serbia”, as presumably the defined geographic market. 

91. However, in terms of the relevant geographic market, it is necessary to strongly underline 

that in accordance with the United Nations Security Council resolution 1244, the Serbian 

Constitution, the international law position of five EU Member States, as well as other 

Contracting Parties to the Treaty, and under the Treaty itself, the Autonomous Province of 

Kosovo and Metohija (AP KiM) is an inalienable part of the territory of the Republic 

of Serbia.   

                                                      

9 The Guidance on the Commission’s enforcement priorities in applying Article 82 of the treaty to abusive exclusionary 
conduct by dominant undertakings (2009/C 45/02) 
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92. In other words, even in accordance with the Secretariat’s own proposed geographic market 

definition, all undertakings involved in supply and generation of electricity in AP KiM must 

be included when assessing EPS’ alleged dominance.  According to the Secretariat’s latest 

annual report, this entails Kosovo Energy Corporation (KEK) and the distribution system 

operator KEDS, to name a few, 10 as well as entities belonging to EPS both in the north of 

AP KiM but also in other parts of this Serbian province. 

93. Therefore, even if one were to apply the Secretariat’s own proposed market definition, 

it is indisputably clear not only that EPS is not the only undertaking in said relevant 

markets, but that it is not in a position to exercise substantial market power on e.g., 

KEK and KEDS, and, thus, EPS cannot be dominant.  

94. Furthermore, under the EU competition acquis, in particular, the well-established caselaw 

of the Court of Justice of the EU and Council Regulation (EC) No 1/2003, dominance is not 

presumed but needs to be proven in each and every case by the investigating authority, in 

this case, the Secretariat.  

95. However, not only did the Secretariat fail to show any evidence of dominance whatsoever, 

but it even went against its own identified facts, and missed to include two undertakings 

present on the relevant geographic market of the Republic of Serbia, KEK and KEDS, thus, 

completely mistakenly asserting that EPS is “dominant”.  

96. All of the aforementioned clearly shows that the Secretariat erred both in fact and law, and 

failed to provide any analysis whatsoever to substantiate EPS’ alleged dominance on the 

relevant market pursuant to the Secretariat’s own market definition; hence, the Secretariat 

once again acted directly contrary to Article 4 of the Rules, Energy Community law and the 

EU acquis on competition and State aid. 

b) Legal Assessment of Measures 

97. The Secretariat submitted in the Request that by the Commission for State Aid Control 

(“KKDP”) either not assessing or incorrectly assessing the compatibility of certain 

Measures, the Republic of Serbia has failed to comply with its obligations under the Energy 

Community Treaty, in particular Articles 18 and 19 thereof.  

98. The Secretariat rightfully noted that not all the Measures should have been assessed by the 

KKDP.  

(i) Measures 1 and 2 

99. The Measures 1 and 2 should be left out from any further assessment, given that they were 

granted before 2010. 

                                                      

10 Annual Implementation Report, Energy Community Secretariat, 1 September 2017, pp 79-81.  
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100. Namely, the Treaty-based obligation on the Contracting Parties to introduce a prohibition 

of State aid into their national legal systems has been fulfilled by the Republic of Serbia 

with the adoption of the State Aid Control Act11 (“Act”) in 2009, which entered into force 

in 2010. The Act transposes the acquis on State aid. 

101. Under Article 26 of the Act, it is stipulated that the Act should come into effect on 1 January 

2010.  Bearing in mind that the Constitution of the Republic of Serbia12, in its Article 197 

paragraph 1, stipulates that statutes cannot have retroactive effect, whilst paragraph 2 of the 

mentioned Article allows for exceptional retroactive effect of certain statutory provisions, 

provided that such effect is clearly regulated and justified by reasons of special significance, 

it is unequivocally clear that the Act can produce effect only pro futuro.  

102. Moreover, full conditions for implementation of State aid rules were met only on March 20, 

2010, when both the KKDP was officially formed and the Regulation on State Aid Rules13 

came into effect.  

103. Therefore, under Serbian law, no measures granted before said date can be subject to State 

aid rules and the KKDP has no jurisdiction to examine any measure adopted prior to said 

date.  In previous SAA cases, this stance was also accepted by the Commission. 

104. This notion was accepted by the Secretariat – it acknowledged in paragraphs 52-57 and 63 

of the Request that, with regard to the Measures 1 and 2, the Republic of Serbia did not 

breach relevant provisions of the Treaty, given that said measures (as granted before 2010) 

evidently fall outside the temporal scope of the Act.  This position goes fully in line with 

the Secretariat’s conclusion: “the Commission should have assessed the support measures 

[…] as of 2010”. 

(ii) Measures 3, 4 and 5 

105. With regard to Measures 3, 4 and 5 it is worth repeating that the Secretariat did not show 

proof of breach, but instead, applied several negative presumptions and reversed the burden 

of proof, in violation of the EU acquis (as explained in more detail in section II(b) above) 

106. The Measures 3, 4 and 5 fall inside the temporal scope of the Act.  However, said measures 

should be subject to thorough and careful assessment in order to establish whether they 

constitute State aid.  

107. The Measures 3 and 4 represent one hundred percent State guarantees given in favor of EPS 

without any premium.  

108. There is no doubt that a State guarantee granted on more favourable terms than market 

conditions, taking into account the economic situation of the borrower, confers an advantage 

                                                      

11 “Official Gazette of the RS”, No.  51/09. 

12 “Official Gazette of the RS”, No.  98/06.  

13 “Official Gazette of the RS”, Nos.  13/2010, 100/2011, 91/2012, 37/2013, 97/2013 and 119/2014. 
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on the latter, since it does not appropriately reflect the risk assumed by the grantor14.  Hence, 

the State guarantees could be a suitable instrument for granting State aid within the meaning 

of Article 107(1) TFEU15, but only if all cumulative requirements for existence of State aid, 

including but not limited to existence of a selective economic advantage, are fulfilled.   

109. However, it must be reiterated that under relevant EU State aid rules and well-settled case 

law16  for the purpose of establishing whether a public funding granted to an undertaking 

involves an advantage, the Commission must apply the Market Economy Operator 

Principle (“MEOP”) 17   or its derivatives: “market economy investor principle" 

("MEIP") and “market economy creditor principle” (“MECP”).   

110. Therefore, since MEOP principle forms essential part of the State aid compliance 

assessment, it also represents integral part of the EU competition acquis.   In line with this, 

when competent bodies of the Energy Community are called to assess the compliance 

of its Contracting Parties with their obligations under the Treaty and in particular 

Articles 18 and 19, as is in the present case, they are obligated to respect and apply the 

MEOP principle as well.   

111. The relevant EU State aid rules expressly provide that “[w]hether a transaction is in line 

with market conditions must be established through a global assessment of the effects of the 

transaction on the undertaking concerned without considering whether the specific means 

used to carry out that transaction would be available to market economy operators. […]”18.  

112. The MEOP principle has indeed served as a basis for general exemption from notification 

to the Commission of State guarantees which met the specific criteria set out in the 

Commission Notice on State aid in the Form of Guarantees19 (“EC Notice”).     

113. Therefore, regarding individual guarantees (as these provided to EPS), the Commission 

considers that fulfilment of all following conditions will be sufficient to rule out the presence 

of State aid: (i) the borrower is not in financial difficulty, (ii) the extent of the guarantee can 

be properly measured when it is granted (meaning that the guarantee is linked to a specific 

                                                      

14 E.g. See Case T-154/10 France v Commission ECLI:EU:T:2012:452, para 106, and, on appeal, Case C-559/12P France 
v Commission ECLI:EU:C:2014:217, para 96. 

15 Consolidated version of the Treaty on the Functioning of the European Union, OJ 115 , 09/05/2008, p. 0091 – 0092. 

16 See, for instance, Case C-142/87 Belgium v Commission (“Tubemeuse”) [1990] ECR I-959, § 29, and Case C-305/89 
Italy v Commission (“Alfa Romeo”) [1991] ECR I-1603, § 18 and 19; Case T-16/96 Cityflyer Express v Commission [1998] 
ECR II-757, § 51, Joined Cases T-129/95, T-2/96 and T-97/96 Neue Maxhütte Stahlwerke and Lech-Stahlwerke v 
Commission [1999] ECR II-17, § 104; Joined Cases T-228/99 and T-233/99 Westdeutsche Landesbank Girozentrale 
and Land Nordrhein-Westfalen v Commission [2003] ECR II-435. 

17 With respect to this particular point see more recent decisions: e.g. ECJ, case C 124/10P, European Commission v EDF, 
judgment of June 5, 2012, § 88 and EC Decision of November 6, 2015, State aid SA.35956 (2013/C) and State aid 
SA.36868 (2014/C) implemented by Estonia for AS Estonian Air, § 104-105. 

18Commission Notice on the Notion of State Aid as referred to in Article 107(1) of the Treaty on the Functioning of the 
European Union, OJ C 262/1, July 19, 2016, § 80. 

19Commission Notice on the application of Articles 87 and 88 of the EC Treaty to the State aid in the form of guarantees 
(2008/C 155/02), OJ C 155/10, June 20, 2008. 
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financial transaction, for a fixed maximum amount and limited in time), (iii) the guarantee 

does not cover more than 80 % of the outstanding loan or other financial obligation and a 

(iv) market-oriented price is paid for the guarantee20.  

114. It is evident that EPS at the moment of loan subscription and obtaining of State guarantees 

was not a firm in difficulty within the meaning of the relevant EU state aid rules21.  

115. Additionally, having in mind that the State guarantees served in any case as a collateral for 

the precisely determined special purpose loans with a limited duration given by the EBRD 

and the KfW (for specific projects related to the Kolubara Mining Basin and Kolubara B 

power plant), in spite the fact that they covered the loans in their entirety for a period of 

several years, it may be concluded that at the moment of the guarantees’ issuance, the 

amount thereof could have been properly calculated.  

116. However, it is obvious that the last two conditions were not met in terms of the State 

guarantees issued in favour of EPS. 

117. While a non-fulfilment of all cumulative criteria set in the EC Notice prevent that State 

guarantees provided to EPS could automatically be considered as free of State aid and 

consequently excluded from notification requirement, they could not be automatically 

considered as State aid either, as was done in the present case.  By doing so, the 

Secretariat applied negative presumptions and reversed the burden of proof in breach 

of the EU acquis and well-established caselaw.   

118. As expressly stated by the Commission: “[f]ailure to comply with any one of the conditions 

set out in points 3.2. to 3.5 [sufficient conditions to rule out the presence of State aid] does 

not mean that the guarantee or guarantee scheme is automatically regarded as State aid. 

[…]” 22 .In such a case, whether a State guarantee constitutes State aid must be duly 

substantiated on the basis of the arrangement of the whole transaction.23  

119. In regard to Measure 4, in particular, when assessing its conformity with the Treaty and the 

EU acquis on competition and State aid, it is the Secretariat who misguided the KKDP 

to not perform the MEOP analysis.  Consequently, not only did the Secretariat fail to 

perform the mandatory MEOP assessment but also it openly and incorrectly advised 

the KKDP to do the same (notwithstanding that the duty to perform an MEOP assessment 

always rested primarily with the Secretariat).  This is undisputedly inferred from the 

following:  

                                                      

20EC Notice, Article 3.2. 

21Reference should be made to the definition set out in the Community guidelines on State aid for rescuing and 
restructuring firms in difficulty (OJ C 244, 1.10.2004, p. 2.). 

22 EC Notice, Article 3.6. 

23 EC Notice, Article 3.2. (c). 
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(i) when drafting the KKDP decision in regard to Measure 4, as instructed under Article 

2 of the Rules and by the Secretariat itself, in e-mail correspondence dated April 4, 2017 

(Appendix 9), the KKDP, in good faith, closely cooperated with the Secretariat:  

“This assessment needs to be carried out by the [KKDP], but in close cooperation 

with the Energy Community Secretariat under Article 2 of the […] Rules. In 

practice, the [KKDP] should consult the Secretariat with regard to any question of 

Energy Community State aid law in the framework of the assessment.”,  

and 

(ii) in this process, the KKPD was, however, openly and erroneously guided by the 

Secretariat (in the Quantification of level of State aid in case of state guarantees 

dated May 3, 2017 and delivered to the Republic of Serbia on the same date (Appendix 

10).  The Secretariat stated as follows:  

“If a guarantee does not fulfil these [EC Notice] conditions, i.e. does not comply 

with the market economy investor principle, it is deemed to entail State aid. The 

State aid element therefore needs to be quantified in order to check whether it may 

be found compatible under a specific State aid exemption.” 

120. Following the aforementioned Secretariat’s erroneous guidance, which was presented to the 

KKDP as mandatory interpretation of Energy Community law, although in direct breach of 

the EC Notice (see paras 117 and 118 above), as well as, well-established case law of the 

Court of Justice of the EU (see paras 109-111 above), the KKDP acted accordingly and it 

too, like the Secretariat, failed to perform the MEOP assessment prior to rendering its 

decision on the Measure 4.  

121. For this reason, it is essential to rectify the abovementioned error caused by the 

Secretariat’s misapplication of law, and conduct the MEOP analysis with respect to 

the Measure 4 as well, so as to establish the arrangement of the whole transaction 

surrounding this particular Measure and give a substantiated answer as to the whether said 

Measure entails State aid or not.    

122. Bearing in mind all of the above, regarding both Measures 3 and 4, notwithstanding the 

primarily erroneous conclusions by the Secretariat, we attest that it is still legally 

necessary to determine whether the Republic of Serbia acted in the same manner as 

the private market operator would act in the decision-making on the issuance of state 

guarantees in favor of EPS.  Furthermore, we are of the opinion, were the MEOP test 

duly performed, it would have been clear that said guarantees did not constitute State 

aid.   

123. In order to assess whether given state guarantees meet the conditions of the said test, it is 

necessary to provide a sophisticated and detailed economic analysis made by a reputable 

and independent economic-financial expert / advisor. 
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124. Moreover, the complexity of the MEOP assessment and delicate difference between MEIP 

and MECP entirely depending on concrete circumstances of each case and whose 

misapplication could have considerable negative consequences, require further in-depth 

legal analysis. Likewise, in case T-386/14, FIH Holding and FIH Erhvervsbank A/S v 

Commission24:  

“In that respect, it must be declared that the contested decision applied an incorrect 

legal test, namely, the market economy investor principle, instead of examining the 

measures in the light of the market economy creditor principle, irrespective of the 

result to which that analysis would have led. The Kingdom of Denmark’s conduct, when 

it adopted the measures at issue in 2012, cannot be compared to that of an investor 

seeking to maximize its profit, but that of a creditor seeking to minimize the losses to 

which it is exposed in the event of inaction. In those circumstances, it must be held that 

the contested decision used an incorrect reference framework for its analysis. 

It should be added that it is not for the Court, in the context of the present proceedings, 

to rule on the result to which the Commission’s application of the private creditor test 

would have led in the circumstances of the present case. Therefore, it is for the 

Commission, by applying the correct legal test, to draw the appropriate conclusions 

[…] 

[…] 

In the light of the foregoing, it must be concluded that the Commission committed an 

error in law in applying an incorrect legal test.” 

125. Additionally, even if the guarantees provided to EPS were considered State aid, the 

comprehensive assessment of their compatibility must be made25.  

126. Consequently, it was primarily the duty of the Secretariat (similar to the Commission) 

to secure internal or external competition economic expertise in order to duly perform 

the MEOP/ MECP/ MEIP test.   

127. However, since the Secretariat’s continued failure to do so (and, thus, further shifting the 

burden of proof), in order to secure the correct analysis of both points of fact and law in the 

case at hand, EPS and the Republic of Serbia resorted to the engagement of adequate legal 

and economic experts themselves. 

 

 

 

                                                      

24See for instance, GC, Case T-386/14, FIH Holding and FIH Erhvervsbank A/S v Commission, judgment of September 15, 
2016, § 69-71. 

25 In that sense, in particular EC Notice, Section 5. 
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Request for Time-Limit Extension under Article 10(3) of the Rules   

128. In this connection, the Republic of Serbia examined the need for competition economics 

expertise.  The economists knowledgeable in the field are presently being identified and are 

to be engaged as soon as practicably possible in accordance with national public 

procurement rules that were introduced as part of our SAA obligations to align with the 

European Union acquis on public procurement. 

129. Namely, on the basis of the SAA, the Republic of Serbia undertook an international 

obligation to harmonize its national rules with the EU acquis in the field of, inter alia, public 

procurement (Chapter 5 of accession negotiations – Public Procurement).  Chapter 5 of EU 

accession negotiations for Serbia was ‘opened’ on December 13, 2016, indicating that, 

already at the time, national procurement rules were largely aligned with the EU 

acquis in this field.   

130. Accordingly, in late October 2014, the Government of the Republic of Serbia adopted the 

Strategy for Public Procurement Development in the Republic of Serbia for the period of 

2014-2018 (“Strategy”) and the accompanying Action Plan, with annual action plans to be 

adopted thereafter. Among the strategic objectives of the reform of public procurements in 

the Republic of Serbia is the full harmonization of national legislation with directives 

and other EU legislation in the area of public procurement.  

131. The Strategy foresees two stages in the process of harmonizing national legislation of the 

Republic of Serbia with the EU acquis. In the first stage, envisaged to last till the end of 

2015, a partial harmonization has been made, through amendments to the Public 

Procurement Act, which have entered into force on August 12, 2015. These amendments 

have improved the provisions of the Public Procurement Act for the purpose of better 

application of public procurement principles, greater transparency and efficiency in public 

procurement procedures, and have continued the process of further harmonization with 

the new Directives 2014/24/EU on Public Procurement 26  and 2014/25/EU on 

Procurement by Entities Operating in the Water, Energy, Transport and Postal 

Services Sectors27.  

132. Further, the Republic of Serbia stated in its Negotiating Position for Chapter 5 – Public 

Procurement28:  

“In the coming period, special attention will be given to examples of best practices in 

the EU, to further incentives for greater use of the criterion of economically most 

advantageous bid and of framework agreements, preparation of templates, guidelines 

                                                      

26Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement 
and repealing Directive 2004/18/EC Text with EEA relevance. 

27Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on procurement by entities 
operating in the water, energy, transport and postal services sectors and repealing Directive 2004/17/EC Text with 
EEA relevance 

28The Negotiating Position of the Republic of Serbia for the Intergovernmental Conference on Accession of the Republic 
of Serbia to the European Union, for Negotiation Chapter 5 - Public Procurement, available at: 
http://www.mei.gov.rs/upload/documents/pristupni_pregovori/pregovaracke_pozicije/pg_pozicija_pg_5_eng.pdf;  

http://www.mei.gov.rs/upload/documents/pristupni_pregovori/pregovaracke_pozicije/pg_pozicija_pg_5_eng.pdf


25 
 

and instructions for the purpose of applying EU best practices, undertaking activities 

for the sake of strengthening competition and increasing the average number of bids in 

public procurement procedures, followed by intensified monitoring of the control of 

procedures and studying the public procurement-related case law of the Court of 

Justice of the European Union.” 

133. With regard specifically to the conduct of public procurement procedure, the Public 

Procurement Act was, by its latest amendments, brought mostly in line with the EU acquis, 

given that said amendments largely eliminated all mechanisms that unnecessarily extended 

duration of a public procurement procedure.  

134. Consequently, EPS as a state-owned enterprise, is only able to engage economic experts 

pursuant to above-mentioned strict national (EU-based) rules on public procurement.  

For this purpose, it published the Invitation to Tender - Economic expertise to be Used in 

Ongoing Matters Governed by the European Union Acquis on Competition and State aid, 

on November 17, 2017, with an approximate timeframe of 3 months (by the beginning of 

February 2018) for the economic analysis of the Measures to be completed.     

135. Bearing in mind all the abovementioned, it is clear that the Republic of Serbia and EPS are 

not only prone to, but are obliged to follow EU public procurement procedure, as set forth 

in relevant regulations and directives.  

136. For this reason, the Republic of Serbia is only able to give a preliminary reply to the Request, 

without fully addressing substantive matters, in particular, the results of the MEOP analysis 

raised above (see para 128 et al for more details).  

137. Consequently, for the aforementioned reasons, primarily mandatory public procurement 

deadlines, which unequivocally constitute Vis Major, i.e., a justified reason for extension 

(and in particular bearing in mind that the MEOP burden of proof is with the Secretariat), 

the Republic of Serbia hereby request a time-limit extension pursuant to Article 10(3) 

of the Rules.  Furthermore, we request to be allowed to submit the expected competition 

economic analysis as evidence as soon as practically available, pursuant to public 

procurement rules.  

(iii) Measure 5 is not Aid 

138. In this preliminary response on substantive matters, several reasons why Measure 5 cannot 

be considered State aid shall be presented, without prejudice to possible findings of further 

economic and legal analysis that shall include, but shall not be limited to the application of 

the MEIP. 

 

139. Measure 5 consisted in the conversion of the so-called right of use (a relict from the 

communist legal system) into ownership of certain land lots for the benefit of EPS, with the 

specific purpose of realization of Kolubara B project, which was effected by the 
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Government of the Republic of Serbia in 201029 (“2010 Conversion”).  In the Request (para 

50), the Secretariat refuted the claim of the KKDP that the subject measure was not selective 

and argued that the subject measure satisfied all criteria for State aid. 

 

140. It should be noted that the right of use of subject land that EPS and its predecessors in title 

to subject land30 (for easier reference jointly referred to herein as “EPS”) had enjoyed prior 

to the 2010 Conversion was bestowed upon EPS on the grounds of the communist Act on 

Expropriation of 198431 (“1984 Expropriation Act”). The bestowal was undertaken by 

virtue of individual decisions32 of competent authorities on expropriation,33 and possibly 

in a small number of instances, on administrative transfer,34 that were enacted in the 

course of several years, starting from 1984 up to approximately 1989.  

 

141. Measure 5 did not constitute State aid because it neither entailed transfer of State 

resources, nor granting of an advantage to EPS in relation to its competitors, nor was 

it selective, due to a number of reasons that are based on the nature, origin and legal 

effect of titles to subject land held by EPS (right of use) and the Republic of Serbia 

(ownership) prior to the implementation of the subject measure, i.e. prior to the 2010 

Conversion, and, consequently, on the dynamics of transition of the system of property 

rights in the Republic of Serbia from a communist, socialist system of self-managed labor 

to market economy. 

 

142. Firstly, the communist right of use of subject land that EPS had held prior to the 2010 

Conversion had been bestowed upon EPS over the course of the period of several years 

                                                      

29 The measure, referred to in para. 23, point 5) of the Request, was effected by virtue of the “Decision on the 
Amendments to the Decision on the Establishment of the Public Enterprise for Production, Distribution and Trade of 
Electricity, “Official Gazette of the Republic of Serbia, No. 54/2010. 

30 The beneficiary of pertinent individual decisions on expropriation and, possibly, administrative transfers, and 
therefore predecessor in title of EPS in respect of subject land was “Radna organizacija za izgradnju termoelektrane-
toplane KOLUBARA-B za kombinovanu proizvodnju električne i toplotne energije u osnivanju, sa potpunom 
odgovornošću, Ub.“ According to the Certificate issued by the Business Registers Agency of the Republic of Serbia on 
06 June 2016 (Appendix 11), EPS is the legal successor of that entity. 

31 “Official Gazette of the Socialist Republic of Serbia”, Nos. 40/84, 53/78, 22/89, 06/90, 51/95 and Official Gazette of 
the Federal Republic of Yugoslavia, No. 53/95 – Dec. of the Federal Constitutional Court 

32 Due to the fact that all or almost all of the subject land prior to expropriation belonged to individual farmers holding 
small farming estates, several dozens of individual instruments of expropriation were enacted for the purpose of 
establishing the right of use for the benefit of EPS. Since those instruments constituted direct grounds for initial 
recording of right of use of EPS, they form part of public records of titles to real estate in Serbia, which are 
administered by Republicki geodetski zavod [National Geodetic Authority]. Due to time and organizational 
constraints, as well as in the interest of coherence of this document, it would not have been practical to list all such 
instruments herein. We however remain ready to provide, upon request and in due course, further information on 
such instruments, as well as copies thereof. 

33Pursuant to the 1984 Expropriation Act, expropriation consisted in appropriation of private property for the purpose 
of realization of a project of general interest, but was conditioned upon payment of either a “fair amount” of 
compensation, or an amount equal to market value of the expropriated asset, depending on the category of asset, by 
the beneficiary of the appropriation. 

34 Administrative transfer was governed by the same rules and served the same purpose as expropriation, with the key 
difference resulting from the fact that it pertained to assets that had been “socially owned”, so that it entailed transfer 
of the right of use from one legal entity or organization (municipality, socially-owned company etc) to another. The 
amount of compensation was limited to cost of replacement or cost of construction of expropriated buildings, or to 
value invested in land or, in some cases, to cost of acquisition of equivalent land. 
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starting in 1984 specifically for the purpose of realization of the Kolubara B project, 

as a project of general interest, and encompassed the widest possible scope of property 

entitlements available at the time: all assets for industrial production were subject to an 

ideologically-mandated category of so-called “social ownership” (a special Yugoslav type 

of communist property), so that the right of disposal thereof belonged to their users, i.e. 

“organizations of associated labor,” whereas private ownership was allowed only to natural 

persons and only in relation to assets serving personal needs of their owners (chattel, 

residential real estate and farming land up to certain size).  The Constitution of the Socialist 

Federal Republic of Yugoslavia of 1974, which remained in force until the breakup of the 

country in 1990, inter alia prescribed that: 

 

“The means of production and other means of associated labor, the products of 

associated labor and income realized by associated labor, the means for 

satisfaction of common and general societal needs, natural resources and public 

goods are socially owned.” (Article 12 para. 1) 

 

“No one may acquire ownership of socially owned means that are indispensable 

for execution of labor within basic and other organizations of associated labor or 

that represent material basis of performance of functions of self-managing interest-

based communities and other self-managing organizations and communities and 

social-political communities.” (Article 12 para. 2) 

 

“Ownership of goods for personal consumption, or satisfaction of cultural and 

other needs, is guaranteed to citizens.” (Article 78 para. 1) 

 

“Citizens may possess ownership of residential buildings and apartments for the 

purpose of satisfying their personal and family needs…” (Article 78 para. 2) 

 

143. The right of use of the subject land that EPS held prior to the 2010 Conversion was 

established irrevocably, subject only to limited possibility of annulment in case of 

frustration of the purpose for which it had been established, which in the case at hand 

would have consisted in failure of EPS to realize Kolubara B project. The conditions for 

annulment were severely restricted: it was possible only upon request of the former owner 

(in case that the land had been expropriated from a natural person) or holder of right of use 

(in case that the land had been appropriated by virtue of administrative transfer) if the 

beneficiary did not perform any material works with the aim of completion of the project 

within 3 years from the date on which the decision pursuant to which the right of use was 

granted became final, whereas such request was barred after 5 years from the same date (in 

case that a pool of land lots was subject to appropriation, these terms were 5 and 6 years, 

respectively).35  

 

                                                      

35 Art. 39, paras. 3-6 and Art. 87 of the 1984 Expropriation Act. 
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144. EPS acquired the subject right of use by virtue of individual administrative decisions enacted 

pursuant to the 1984 Expropriation Act, enacted to the greatest extent pursuant to the 

expropriation procedure, which was the default procedure under that law and which required 

that the beneficiary of expropriation (i.e. EPS in the case at hand) pay compensation to 

former owners,36 in the amount of market value of land subject to expropriation.37 The 

fact that the applicable statute imposed market value of the ownership right of 

pertinent land as the level of consideration owed by the transferee for the right of use 

pursuant to the 1984 Expropriation Act is yet another argument for regarding that right, 

that was originally bestowed upon EPS, as equal in nature and effect to ownership in 

normal capitalist systems, as is Serbia today. 

 

145. The right of use which EPS acquired with respect to subject land by virtue of expropriation 

and possibly to a small extent by virtue of administrative transfer in the course of the period 

of several years starting in 1984 was the widest possible property right EPS could have 

acquired at the time, given the system of self-managed labor mandated by the socialist 

ideology and the corresponding system of property rights, as well as because the right of 

use bestowed upon EPS was practically irrevocable and required payment of 

consideration at market value of underlying asset, as has been shown in paragraphs 

142-144 above. For those reasons, the subject property right acquired by EPS was 

commensurate to ownership in legal systems that are based on private property.  

 

146. On the other hand, the ownership right that the Republic of Serbia transferred to EPS in 

2010 had been derived, pursuant to statutory changes referred to in para. 148 below, from 

an ideological concept of “social ownership”, which was merely a title of nominal 

nature that existed in relation to all assets that were used for any business or economic 

activity (please see para. 142 above). The “social ownership” title was nominal because in 

formal terms it had no holder, so that the right of disposal of assets subject to such title 

belonged to the entities that held the right of use on said assets: land in urban areas was 

disposed of by municipal authorities, etc. 

 

147. While providing a comprehensive outline of the transformation of the system of property 

rights in the course of Serbia’s transition to market economy in this document would be 

impractical, it should be noted that the process is still ongoing, that it has been far from 

coherent, as well as that it proceeded by virtue of a number of statutes that pertained 

different categories to persons, as holders of rights, and assets.  

 

148. The first phase of said transformation transpired in 1990-ies, when “social ownership” was 

transformed into state ownership of many categories of assets, whereas a small portion 

of assets, almost exclusively apartments used until then by natural persons, were sold to 

users thereof for symbolic consideration. Small agricultural estates were restituted to their 

                                                      

36 Art. 11 para. 4 of the 1984 Expropriation Act. 

37 Art. 45, para. 1 of the 1984 Expropriation Act. 
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former owners.  Social ownership of assets with respect to which public enterprises, 

such as EPS, enjoyed right of use was transformed into state ownership by virtue of the 

Law on Assets Owned by the Republic of Serbia, of 1995, but that change did not in any 

way affect the right of use of underlying assets that was held by EPS.38  

 

149. After 2000, several statutes enabled conversion of right of use of land depending on the 

category of land, category of the holders thereof, as well as on the manner in which the 

pertinent title of right of use had been acquired. 

 

150. Since prior to 2006 private ownership of land in urban areas was prevented by Constitution, 

the Act on Construction and Planning of 2003 provided for restitution of a specific “right of 

use” to former owners respect of land that had been appropriated in an urban area but 

remained non-developed, whereby such right of use was freely transferable.39 Starting 

from entry into force of that statute, it was not possible to obtain new construction 

permits and commence construction of new buildings on the basis of the previously 

acquired right of use of land – one could obtain a construction permit only on the basis of 

ownership and long-term lease of land, as well as on the basis of the specific right of use 

that was restituted to former owners of land.40 That statute allowed continuation of existence 

of right of use of land only as accessory right to ownership of a building developed on 

pertinent land,41 and even mandated termination of right of use in a number of situations in 

which land had been expropriated for a specific project but the realization of that project 

was not commenced by the time the statute entered into force.42 

 

151. The Act on Construction and Planning of 2009 provided for the conversion of the right of 

use into ownership of land in urban areas for the benefit of owners of residential buildings 

and apartments free of charge.43  

 

152. Public enterprises, such as EPS, remained  virtually the only category of persons under 

Serbian law whose entitlements to assets on which they had enjoyed the right of use 

had not been regulated in a uniform manner at the time of implementation of the 2010 

Conversion: the Act on Public Enterprises and Performance of Activities of General Interest 

of 200044 stipulated that public enterprises could both own assets and enjoy rights of use of 

                                                      

38Art. 1, item 2(3), the Act on Assets Owned by the Republic of Serbia, “Official Gazette of the Republic of Serbia,” Nos. 
53/95, 3/96 – corr, 54/96, 32/97, 101/2005. 

39Art. 84 of the Act on Planning and Construction, Official Gazette of the Republic of Serbia, No. 47/2003, 34/2006 and 
39/2009 – Dec. of the Const. Court. 

40Art. 91 para. 1 item 1 of the Act on Planning and Construction of 2003. 

41Art. 83 of the Act on Planning and Construction of 2003. 

42Articles 86 and 87 of the Act on Planning and Construction of 2003. 

43Articles 102-104 of the Act on Planning and Construction, “Official Gazette of the Republic of Serbia,” Nos. 72/2009, 
81/2009 – corr., 64/2010 – Dec. of the Const. Court, 24/2011, 121/2012, 42/2013 – Dec. of the Const. Court, 50/2013 
– Dec. of the Const. Court, 98/2013 – Dec. of the Const. Court, 132/2014, 145/2014. 

44The Act on Public Enterprises and Performance of Activities of General Interest, “Official Gazette of the Republic of 
Serbia,” Nos. 25/2000, 25/2002, 107/2005, 108/2005 – corr., and 123/2007. 
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state-owned assets,45 which means that the transformation of property rights of public 

enterprises, as part of the much wider process of transformation of the entire system of 

property rights with the aim of transition to a system based on private property, was not 

complete in 2010, when the subject measure was implemented. 

  

153. The ownership right of the state with respect to subject land that was terminated by 

virtue of the 2010 Conversion was thus a transitory step in the overall process of 

transition from a system based on social ownership to a system based on private 

ownership, so that its nature and legal effects must be assessed by considering the 

nominal nature and lack of actual effect of the “social ownership” title which preceded 

it. 

 

154. An important intermediate conclusion may be drawn on the basis of the analysis of the origin, 

nature and original effects of the entitlements of EPS (right of use) and the Republic of 

Serbia (ownership right) that existed with respect to subject land immediately prior to the 

2010 Conversion: by virtue of the 2010 Conversion no new economic benefit was 

bestowed upon EPS, while at the same time the Republic of Serbia thereby effectively 

did not forgo any entitlement in favor of EPS.  The Republic of Serbia acquired the 

ownership right that was subject to the 2010 Conversion by virtue of statutory changes, in 

succession to “social ownership” that had been originally established at the time when the 

right of use of subject land had been bestowed upon EPS.  Since the obligation to respect 

acquired property rights represents a fundamental principle of EU acquis, as well as 

of the Constitution of Serbia, the nature and effects of the ownership right that the 

Republic of Serbia held from 1995 until 2010 must be interpreted in view of the 

previously acquired property rights of EPS, which is the reason why the 2010 

Conversion could not have altered the entitlements of the Republic of Serbia and EPS 

in any material aspect.  In other words, the ownership title to subject land held by the 

Republic of Serbia prior to 2010 Conversion was purely nominal since it had been 

derived from the so-called “social ownership”, whereas the right of use held by EPS at 

the same time was tantamount to actual ownership. 

 

155. Secondly, since the title of EPS to subject land that was subject to 2010 Conversion had 

been bestowed upon EPS by operation of statutory mechanisms of expropriation and 

administrative transfer, it is important to consider which property title was the functional 

equivalent pursuant to the statute setting forth rules of expropriation that was in force at the 

time of 2010 Conversion. The Act on Expropriation of 1995, as amended subsequently 

(“1995 Expropriation Law”),46 provided that  

 

                                                      

45Art. 9, paras. 2 and 3 of the Act on Public Enterprises and the Performance of Activities of General Interest. 

46The Act on Expropriation, “Official Gazette of the Republic of Serbia” No. 53/95, “Official Gazette of the Federal 
Republic of Yugoslavia,” No. 16/2001 – Dec. of the Federal Const. Court, “Official Gazette of the Republic of Serbia,” 
Nos. 20/2009, 55/2013 – Dec. of the Const. Court, and 106/2016 – auth. interpret.) 
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“As of the day on which the decision on expropriation becomes final, the 

owner of the expropriated real property is changed (total expropriation).”47 

[emphasis added] 

 

156. Therefore, the right of ownership was at the time when subject measure was 

implemented – in 2010 –  the functional equivalent of the right of use of subject land 

that had been bestowed upon EPS by virtue of expropriation (predominantly) and 

administrative transfer in the course of several years starting from 1984. 

 

157. The rule that consideration equaling market value of underlying asset was owed by the 

beneficiary under the 1984 Expropriation Act, presented in detail in para. 144 above, 

supports not only the claim that “social ownership” of land that remained recorded upon 

completion of procedures under the 1984 Expropriation Act, as was the case with the land 

subject to Measure 5, was purely nominal, but also confirms functional equivalence of the 

right of use bestowed pursuant to procedures provided under the 1984 Expropriation 

Act and the right of ownership that was protected by the legal system of Serbia at the 

time when the 2010 Conversion, i.e. Measure 5, was undertaken. 

 

158. The functional equivalence of ownership in 2010 and the right of use at the time of 

acquisition of subject land by EPS (1980-ies) has a third tenet as well: the “right of use” 

as a standalone property right had ceased to exist in the catalogue of the property 

rights protected by the legal system of the Republic of Serbia many years before 2010, so 

that it did not exist as such at the time when the 2010 Conversion was implemented.48  

 

159. As has already been outlined in paragraphs 147-153 above, since the “right of use” of land 

was a remnant of the system of property rights that had been based on the so-called “social 

ownership”, its conversion into ownership was a process that was ongoing at the time 

of the 2010 Conversion and that was being regulated by virtue of several statutes 

depending on the category of holder of title, the category of pertinent land and the 

manner of acquisition of the right of use title.  

 

160. For reasons stated in paragraphs 153-154 above, it may be concluded that Measure 5, i.e. 

the 2010 Conversion, did not entail a new transfer of state resources, but that it instead 

merely brought the formal legal entitlements to subject land in line with the actual 

rights acquired by EPS at the time the right of use of subject land was bestowed upon 

it for the purpose of realization of Kolubara B project. 

 

161. Moreover, in view of the functional equivalence of the right of use from the perspective of 

the 1984 Expropriation Act and ownership from the perspective of the legal system of Serbia 

in 2010, referred to in paragraphs 155-158 above, Measure 5 eliminated, in respect of 

                                                      

47 Art. 4 of the 1995 Expropriation Act. 

48The following property rights were enumerated in the Act on the Bases of Property Relations: ownership, easement, 
lien attached to real property and pledge. Art. 7 of the Act on the Bases of Property of Relations, “Official Gazette of 
the SFRY”, Nos. 6/80, 36/90, “Offical Gazette of the FRY”, 29/96 and “Official Gazette of the R. of Serbia”, No. 115-
2005. 
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subject land, a systemic disadvantage hampering EPS property rights in relation to 

beneficiaries of expropriation under the laws that were in force at the time when 

Measure 5 was taken, which had been inherited from the period of ideologically-mandated 

system of self-managed labor. 

 

162. Finally, the requirement under the 1984 Expropriation Act that the beneficiary of 

expropriation (i.e. EPS in the case at hand) had to pay compensation equal to market value 

of expropriated land to former owner thereof is not material only because it supports the 

arguments that the right of use originally acquired by EPS was equivalent to ownership in 

2010, and that the social ownership that remained recorded upon granting of right of use to 

EPS was purely nominal, but also because it was complied with by EPS in the case at hand, 

so that acquisition of most of the subject land by EPS was not in the case at hand 

without compensation.  Since almost all land lots had been expropriated from natural 

persons for the very purpose of granting EPS the right of use thereof,49 as beneficiary of 

expropriation, EPS paid to former owners compensation in the amount of market value 

of expropriated land.50  

 

163. If the origin, nature and effect of the right of use that EPS enjoyed prior to the 2010 

Conversion and the property entitlements that EPS thus acquired, as outlined in paragraphs 

142-145 above, as well as the nature of the ownership of the Republic of Serbia that was 

terminated by virtue of the 2010 Conversion, as explained in paragraphs 146-154 above, are 

taken into account, it becomes clear that the 2010 Conversion was not an actual bestowal 

of ownership without compensation, but was a declaratory formalization of previously 

acquired property rights of EPS in relation to subject land that were commensurate to 

ownership, as has been explained in paragraphs 155-160 above.  

 

164. In short, by virtue of the 2010 Conversion the position of EPS was not strengthened in 

any respect and EPS was not granted an advantage in relation to its competitors simply 

because no material change of legal entitlements of EPS vis-à-vis subject land occurred, 

since the nature and effect of the right of use of subject land that EPS enjoyed prior to 

the 2010 Conversion has to be interpreted, due to obligation to respect acquired 

property rights, by taking into consideration its nature and effect at the time when it 

was bestowed upon EPS by virtue of the 1984 Expropriation Act –  at that time the said 

right entailed the widest possible scope of property entitlements that could have been 

acquired, was subject only to nominal “social ownership” that lacked a holder, was 

practically irrevocable and could have been acquired, in principle, only upon payment 

of consideration equal to market value of the underlying land. Consideration of the 

original nature and effect of the right of use of EPS is warranted also by the fact that the 

transformation of the system of property rights in the Republic of Serbia was still 

ongoing in respect of public enterprises at the time Measure 5 was taken. By virtue of 

expropriation and, to a much lesser extent, administrative transfer, EPS had been originally 

                                                      

49A small portion of subject land possibly had not been expropriated from natural persons but had been already owned 
by the state, in that case the transfer of right of use was effected by virtue of administrative transfer. 

50Art. 45, para. 1 of the 1984 Expropriation Act. 
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granted the functional equivalent of ownership, since at the time of the 2010 Conversion 

a beneficiary of expropriation would have been entitled to ownership, not to right of use, as 

well as because the 1984 Expropriation Law required payment of market value of underlying 

land by the beneficiary of expropriation. Finally, in the case at hand EPS paid the market 

value of most of the subject land in line with the requirements of the 1984 Expropriation 

Act, in the form of compensation for expropriation, so acquisition of subject land by EPS 

was not without adequate compensation. 

 

165. In view of the reasons referred in paragraphs 160-162 and summarized in paragraph 164 

above, it is evident that by virtue of the 2010 Conversion neither an economic benefit, nor 

an advantage for EPS in relation to its competitors were created. On the contrary, in 

1984 and in the course of several years thereafter EPS paid market value as 

consideration for acquiring the widest property right that was possible at the time in 

respect of most of the subject land; the 2010 Conversion only removed the 

disadvantage EPS was put into in relation to its competitors that resulted from said 

property right due to the fact that the changes of the social, economic and legal system 

that occurred in the meantime made that property right obsolete. 

 

166. Furthermore, having regard to the reasons referred to in para. 163 and also summarized in 

para. 164 above, it is also evident that Measure 5 was not selective in spite of the fact that 

it was addressed to EPS as an individual enterprise, since the described unique 

circumstances of the status of acquired property rights of EPS to subject land 

warranted a declaratory formalization thereof.  

 

167. Not only the 2010 Conversion did not constitute State aid, but it was necessary for 

untangling property entitlements of the Republic of Serbia and EPS in relation to Kolubara 

B project, so that all assets and liabilities of EPS could have been assessed and disposed of 

in line with market based principles. As such, the subject measure was conducive to 

bringing the business practices and assets of EPS in line with, inter alia, EU acquis, 

which makes alleging its unlawfulness under EU State aid rules paradoxical. 

 

IV. CONCLUSION 

168. Notwithstanding the aforementioned, the  Republic of Serbia strongly holds that (i) the 

Energy Community does not have jurisdiction to decide on State aid matters with regard to 

EU candidate countries as this is in the exclusive jurisdiction of the Commission; (ii) despite 

its unequivocal obligations under the EU acquis and rules on burden of proof, the Secretariat 

failed to prove an existence of breach; (iii) the current Secretariat investigation was led in 

clear violation of Due Process; (iv) the Secretariat failed to perform a mandatory 

MEOP/MECP analysis as a key procedural and substantive step necessary before qualifying 

the Measures as State aid, as required under the EU acquis. 

 

169. Considering all of the above, the Republic of Serbia respectfully proposes that the 

Ministerial Council of the Energy Community rejects the Reasoned Request submitted by 

the Secretariat and confirms that the Republic of Serbia has not failed to comply with its 

obligations under the Energy Community Treaty, in particular Articles 18 and 19 thereof.   
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Wolfgang Urbantschitsch 

Am Hof 4 

1010 Wien Advisory Committee 

 

 

 

Ministry of Mining and Energy of the Republic of Serbia 

Kralja Milana 36  

11000 Belgrade 

Serbia 

 

 

Energy Community Secretariat 

Am Hof 4 

1010 Wien 6 October 2017 

 

 

 

Public hearing in the proceedings of case ECS-11/14 

 

 

Honourable Excellences, 

 

We were informed that the Republic of Serbia only received the Reasoned Request in case ECS-11/14 

on 2 October 2017. As a consequence, the Advisory Committee has taken the decision to postpone 

the public hearing in case ECS-11/14 to a later date. That date has been as set as Friday, the 

16 February 2018. 

 

Yours sincerely, 

 

 

 

Wolfgang Urbantschitsch 

President of the Advisory Committee of the Energy Community 



President of the Advisory Committee of the Energy Community 
Wolfgang Urbantschitsch 
Am Hof 4 
1010 Wien Advisory Committee 

 
 
 
Presidency and Vice-Presidencies of the Energy Community 
c/o the Energy Community Secretariat 
Am Hof 4 
1010 Vienna 30 November 2017 
 
 
Honourable Excellences, 
 
 
The Opinion of the Advisory Committee in case ECS-11/14 
 
 
The Advisory Committee has had no alternative but to delay the public hearing in case ECS-11/14 to 
February 2018. At our preliminary meeting on October 5th, the Advisory Committee was notified by 
the Republic of Serbia that it had only received the documents containing the Reasoned Request on 
October 2nd. As there was no evidence that the Reasoned Request had been served on the Republic 
of Serbia any earlier, in the interests of a fair hearing and in order to respect the rights of defence, 
we had no alternative but to set a later date (now 16th February 2018) for the hearing.  
 
Our dispute settlement rules require a public hearing before we give our opinion making it essential 
that a hearing takes place before an opinion is handed down. Furthermore, we had no defence 
document or other papers support the position of the Republic of Serbia responding to the Energy 
Secretariat’s Reasoned Request making it impossible to take even an ‘on the papers alone’ view of 
the position of the Republic of Serbia. As a result of these facts and considerations as to the 
legitimate rights of defence of the Contracting States we will not be able to provide an Opinion of the 
Advisory Committee for the next Ministerial Council meeting on 14th December 2017.  
 
An Annex to this letter provides a detailed account of the facts and reasons that led to our decision 
to delay the public hearing to February 2018. 
 
We therefore respectfully suggest that the Ministerial Council in consultation with the parties 
postpone the decision in case ECS-11/14 to a later date or to find a decision by correspondence. 
 
 
Yours faithfully, 
 

 
Wolfgang Urbantschitsch 
President of the Advisory Committee of the Energy Community 



President of the Advisory Committee of the Energy Community 
Wolfgang Urbantschitsch 
Am Hof 4 
1010 Wien Advisory Committee 

 
 
 

 
 

Annex in Respect of Case ECS-11/14 
 
The Advisory Committee received the Reasoned Request in case ECS-11/14 on 30 May 2017. 
According to Article 32 (4) Dispute Settlement Rules as amended on 16 October 2015 (DSR 2015) the 
Advisory Committee has five months upon being tasked to issue its Opinion. During this time period 
the Advisory Committee has to conduct a public hearing, the results of which have to be taken into 
account when issuing this opinion. 
 
As you are aware the public hearing in this case did not take place so far. In order for you to get the 
entire picture of the procedure after it was forwarded to us, I will take the liberty to describe it in 
detail: on 19 May 2017 I received an e-mail with the Reasoned Request and all its annexes from the 
Deputy Director of Energy Community Secretariat. The e-mail was not addressed to the Advisory 
Committee or its president, but to the Presidency and the Vice-Presidencies of the Energy 
Community. A copy of this e-mail was addressed to the representative of the Republic of Serbia.  
 
The e-mail said that the Presidency and the Vice-Presidencies of the Energy Community should let 
the Energy Community Secretariat know within five working days, whether they would like them to 
ask the Advisory Committee to deliver an Opinion. In case of no response, the Energy Community 
Secretariat should assume that their consent was given and would forward the Reasoned Request to 
the Advisory Committee. On 30 May 2017 all Advisory Committee members received the Reasoned 
Requests and this was the start of the five months’ time period for us to deliver an Opinion. 
 
On 2 and 6 June 2017 respectively the Advisory Committee sent a letter to both parties – the 
Republic of Serbia and the Energy Community Secretariat – asking whether the parties wished to 
waive their right to a public hearing in this case. The Energy Community Secretariat argued for a 
public hearing in their e-mail of 7 June 2017. There was no reply by the Republic of Serbia – neither 
to this letter nor to the invitations for the public hearing on 19 August 2017, 23 August 2017 and 24 
September 2017. Instead the Republic of Serbia informed the Director of the Energy Community 
Secretariat on 29 September 2017 that it had not received the Reasoned Request on 19 May 2017 
and asked for clarification on whether it was sent to them. In an e-mail of 2 October 2017 the 
Republic of Serbia stated that they received the Reasoned Request in case ECS-11/14 on the same 
day for the first time. This was followed up by a letter from the Ministry of Mining and Energy asking 
for another two months to prepare for a public hearing. They did not attend the public hearing on 6 
October 2017. 
 
 



RepuЫic of Serbla 
MINISTRY OF MINING AND ENERGY 

No : 337-01-00103/2016-04 
Date: З October 201 7 

Belgrade 

Re: Invitation to а PuЬiic Hearing in the Proceedings of Case ECS-11/14 

Dear Mr. Urbantschitsch, 

Please accept my kind regards and consideration. I acknowledge with thanks your invitation 
sent to my Ministry dated August 1 7, 201 7. 

In your invitation and aide-memoire, you provided information regarding the puЬ!ic hearing in 
case ECS-11/14 scheduled for October б, 2017. I understand that the purpose ofthe subject 
hearing is to estaЫish the factual and legal background of said case, and to give the RepuЫic 
of Serbia, my Government, and our independent authorities an exhaustive opportunity to 
express their position оп the points of fact and law raised in the reasoned request. 

Furtheгmore, it is our understanding that said rights to Ье heard and provide an effective 
det'ence represent essential rights and fundamental pгinciples uпder Energy Community law, 
the Charter of Fundamental Rights of the European Union, as well as, well-estaЬ!ished case
law ofthe Court of Justice ofthe European Union. 

То that extent, allow me to update you on the latest developments: 
• On June 29, 2017, the new Government of Serbia led Ьу Prime Minister, Ms. Ana 

BrnaЬic , was confirmed Ьу Parliament and, officially, took office; 
• One of the first tasks of the new Government was to combat the severe droughts 

that SerЬia experienced in the months of July and August, wl1ich took а consideraЫe 
toll on our ecoпomic growth, budget, and monetary projections for 2017; 

• The national electricity sector, in particular, underwent an unprecedent calamity, 
with hydropower production coming to а 40-year histoгic low. This, in turn, 
resulted in an overall electгicity crisis, the resolution оГ which, was the primary 
objective of my Ministry in the following months; 

• Against this backdrop, the SerЬian governmeпt, пevertheless, commenced an iп
depth pгocess of reassessing the facts and legal background in the case ECS-11/14; 

• In this connection, the Goverrunent examined the need Љr external legal counsel 
and competition economics expertise. Legal counsel was engaged at the end of 
September 2017, while economists knowledgeaЬ!e in the field are pгesently being 
identified to assist them. То that extent, an aide-memoire was prepared for your 
consideration (see Annex 1 ); 

Mr. Wolfgang Urbantschitsch 
President of the Advisory Committee of the Energy Community 
Am Hof4 
1010 Wieп 
Austria 



• The pгinciple task of exteгnal advisoгs is to identify all relevant facts , legal points, 
produce necessary evidence and assist both SerЬia as well as the Energy 
Community and its institutions in reaching an objective, transparent and efficient 
decision in the present case; 

• То my surprise, I have been informed that my Ministry received only on October 2, 
2017 the full reasoned request from the Secretariat of the Energy Community (the 
' Secretariat ' ), due to apparent technical issues (see Annex 2). 

With this regard, I would like to state that SerЬia is committed to fully cooperate with the 
Energy Community and its institutions in the outmost adherence to our Treaty oЬ!igations. 
This especially includes а (i) detailed review and preparation of а factual and legal response to 
the Secretariat' s reasoned request, as well as , (ii) comprehensive preparation in order to 
effectively participate at the puЬ!ic hearing before the Advisory Committee of the Energy 
Community. 

In this regard, the Government would like to request additional time of two months to 
adequately prepare our arguments and provide sufficient evidence for our position. This would 
also include а postponement of the scheduled hearing in case ECS-11114 for said requested 
period. 

Nevertheless , SerЬia will, in the meantime, continue to actively engage the Energy Community 
and its institutions on the State aid topics that are of concern to you. We expect to Ье аЬ!е to 
suggest а meeting between Elektroprivreda SrЬije, the exteгnal advisors and our services, with 
representatives of the Secretariat in the very near future, to structure а constructive dialogue, 
aimed at addressiпg tЬе Secretariat ' s conceгns. 

Please accept, Мг. President, the expression of my highest consideration. 

У ours sincerely, 

Епс: Aide-Memoire on Preliminary Procedural and Substantiv·e Issues 

Ms. Jelena Simovic' s e-mails 

Се: Presidency of the Energy Community 
Ministry of Economic Development, 
Square "Zahir Pajaziti", Nо.Зб , 10000 Prishtina 

Vice Presidency of the Energy Community 
Ministry of Economy 
У uri Gagarin 15, Skopj е 1 000 

Energy Community Secretariat 
Mr. Janez Корас, Director 
Am Hof 4, 1 О 1 О Vienna, AUSTRIA 

Aleksandar Antic 



October З, 2017 

AIDE-MEMOIRE 

on Preliminary Procedural and Substantive Issues 

1. Introductory note: importance of Kolubara Mining Basin and Kolubara В project for stabllity 
of electricity supply in the RepuЬ\ic of Serbla 

The Mining Basin Kolubara is ofparamount importance for the generation of electricity in the 
RepuЬ\ic of Serbla: the lignite from Kolubara Mining Basin is used for the production of about 52% 
of total electricity generation in Serbla. The Basin is owned and operated Ьу Elektroprivreda Srblje 

(EPS), а state-owned vertically integrated undertaking performing generation, distriЬution and 
supply activities. 

Kolubara В is an EPS project for development of а new coal-fired power p\ant, designed for 
comblned generation of electricity and heat for the heating system of Belgrade. The projected new 
plant should represent а major addition to the existing Kolubara Thermal power p\ant, which 
generates e\ectricity using the lignite mined in Kolubara Mining Basin. 

2. Note on preliminary procedura\ issues : initia\ review of the complaint against the RoS Ьу the 
Secretariat lasted several times longer than prescriЬed 

The need for additional time for conducting preparations for the puЬ\ic hearing on the part 
of the RoS is warraпted Ьу the protracted duration of the initial phase of the proceedings, whereby 
the Secretariat missed the 6-month term for initiating the preliminary procedure (the term was 
stipulated in Art. 26 рага. 1 of the Consolidated Rules of Procedure for Dispute Settlement under the 
Treaty, enacted in October 2015, hereinafter referred to as "the Rules") Ьу an entire year and а half, 
i.e. Ьу а period of time three times longer than the prescriЬed term : the Secretariat received the 
pertinent complaint in June 2014, whereas it sent the opening \etter on 14 July 2016. 

Although the Rules, pursuant to Art. 46 para. 1, became effective as of the day of enactment 
thereof, in view of the fact that the Rules were enacted after the Secretariat received the pertinent 
complaint, but before it sent the opening letter, the possibllity that the Secretariat in respect of the 
subject case continued adhering to the procedural rules that were in force until October 2015 (which 
were contained in the Procedural Act No 2008/01/MC-EnC of the Ministerial Council of the Energy 
Community of 27 June 2008 on the Rules of Procedure for Dispute Settlement under the Treaty, 
hereinafter referred to as "the 0\d Rules") should also Ье envisaged. The 0\d Rules, however, required 
the Secretariat to either submit а reasoned request to the Ministerial Council or discontinue the case 
within six months of registration of the complaint. 

President of the Advisory Committee of the Energy Community 

Mr. Wolfgang Urbantschitsch 

Ат Hof 4 1010 Wien (Austri a) 
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The Reasoned Request was apparently sent Ьу the Secretariat to the Ministerial Council on 
19 Мау 2017, ЗS months after the registration of the complaint, which would have constituted а 
breach of the term prescriЬed Ьу the Old Rules Ьу а period of time almost five times longer. 

The descriЬed breach of time limits for the initial phase of the proceedings, set forth Ьу both 
the Old Rules and tl1e Rules, constituted а material violation ofthe procedural rights ofthe RoS. 

Firstly, it is obvious that the Secretariat availed itself of а period of time for preparing the 
case against the RoS which was several times longer than the periods prescriЬed Ьу both the Rules 
and the Old Rules. Ву doing so, the Secretariat violated the equality of arms principle, which is an 
essential element of the right to а fair trial stipulated in Art. 4 7 of Charter of Fundamental Rights of 
the EU and Art. б of the ECHR, and as such well recognized in the case law of both the Court of Justice 
of the EU1 and the ECtHR. Such а manifest imbalance between the parties in respect of opportunity 
provided to them to prepare themselves for the contradictory proceedings could even warrant 
dismissal of the complaint; absent such dismissal, however, postponement of the puЬ\ic hearing is 
the least that can Ье done to remedy the said imbalance оп the part of the RoS. 

Secondly, the subject time limits for the initial phase have а clear purpose: securing that the 
proceedings Ье conducted within reasonaЬ\e time from the submission of the complaint and, 
consequently, from the alleged breach of the Treaty /EU acquis, and thus ensuring that requisite 
evidence remains availaЬ\e . Manifold prolongation ofthe initial phase means that the passage oftime 
has made it more difficult for the RoS to gather relevant facts and evidence and prepare itself for the 
puЬ\ic hearing. As concluded in the previous argument, extending the time availaЬ\e to RoS to 
prepare itself for the puЬ\ic hearing is the least that can Ье done to compensate the RoS for the 
described violation of its procedural rights. 

The subject request for deferral ofthe puЬ\ic hearing is submitted in accordance with Art. 10 
para. З of the Rules, which allows extension of а time-limit Ьу the institution that prescriЬed it upon 
а reasoned application. 

З . Note on pгeliminary substantive issues : the necessity of an МЕ\ Р analysis 

At issue is whether said State guarantees provided for certain loans to Elektroprivreda Srblje 
('EPS') coпstitute State aid, as defined under the Energy Community acquis. Based on our 
preliminary assessment, allloans and grants, at the time, seem to have been specially purposed with 
а value-creation aim. Specifically, the State guaranteed \oans were used to acquire equipment, 
mechanisation, and other assets, which were in turn put to use to generate further value within the 
EPS system but also to other State-owned enterprises and the overall Serblan economy. 

As any other private investor, the Serblan Government went into the transaction in question 
at the time, under favouraЬie market terms, so as to allow the greatest returns on investment. 
Furthermore, the mandatory application of the private investor principle - the MEIP /МЕСР test, as 

1 Opinion of Advocate General in Case С-199/11 . 

2 
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the first step in any assessment of alleged State aid, is now unequivocally required Ьу Energy 
Community Iaw, 2 as well as Ьу estaЬ!ished case-Iaw of the ЕСЈ .з 

Moreover, as а separate, but related issue, it is worth noting that EU case Iaw also provides 
for State guarantees to SGEI undertakings in unlimited amounts.4 

То conclude, under Energy Community law and the Community's procedural rules, the 
oЬ!igation to perform an in-depth economic and legal analysis, and in particular an MEIP /МЕСР test, 
together with the burden of proof, primarily lies with the Secretariat. Notwithstanding, Serbla also 
has а keen interest to perform the necessary analysis Ьу an international, independent and reputaЬie 
economics advisor. lt is asserted that only in this manner factually and Iegally correct conclusions 
may Ье drawn in the case at hand, in line with Energy Community law. 

2 Commission Notice on the application of Articles 87 and 88 ofthe ЕС Treaty to State aid in the form of guarantees (2008/С 
155/02). 

з judgment in case Т-386/14, FIH Holding v Commission ; judgment joined Cases С-214/12 Р, С-215/12 Р and С-223/12 Р 
Bank Burgenland. 

4 State Aid Е 12/2005 - Poland- Unlimited State guarantee in favour of Poczta Polska. 
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Jelena Simovic 

From: 
Sent: 
То: 

Се: 

Subject: 

lmportance: 

Dear Mr. Корас, 

Јеlепа Simovic <jeleпa . simovic@mre .gov . rs> 

2. oktobar 2017 14:28 
'Јапеz Корас ' 

'EUROPEAN COMMISSION- Mr. Roderic VAN VOORSТ'; 'Dirk Buschle'; 'Rozeta 
Karova '; 'Agata Muellпer' ; ' Luaп Moriпa'; 'lsma il Luma'; ' Josefiпe Kuhlmaпп'; 

'Christopher .Joпes@ec.europa.eu' ; 'Wolfgaпg.Urbaпtschitsch@e-coпtrol.at'; 

'mi гја пa.fi 1 i povic@ mre.gov.rs' 

FW: Case ECS-11 /14 

High 

1 was iпformed today Ьу the рhопе (1 was calliпg to check) that the aпswer to the mail below was sent immediately 

оп the same day, оп Friday. But 1 did поt receive it. At the same time 1 was iпformed that it was reseпt this morпiпg 

but 1 didп ' t receive it . 

Wheп Ms Karova split this mail апd attached documeпtatioп, 1 received the documentatioпs апd е mails. 

1 just waпt to state the fact that we received RR апd followiпg documeпtatioп оп case ECS 11/14 today for the first 

time . 

Best гegaгds , 

Јеlепа Simovic 

From: Јеlепа Simovic [mailto :jeleпa .simovic@mгe.gov . гs] 

Sent: Fгiday, Septembeг 29, 2017 11:26 АМ 
То: 

Се: 'EUROPEAN COMMISSION- М г. Rodeгic VAN VOORSТ' <Rodeгic.VANVOORST@ec .euгopa.eu>; 'Diгk Buschle' 
<Diгk . Buschle@eпeгgy-community.oгg>; 'Rozeta Кагоvа' <гozeta.kaгova@eпeгgy-commuпity . oгg>; 'Agata Muellпeг' 

<Agata.Muellпeг@eпeгgy-commuпity . oгg>; 'Luaп Могiпа' <Luaп.Moriпa@гks-gov . пet>; 'lsmail Luma ' 
<isma i 1.1 um а @economy .gov. m k>; 'ch гistophe г.jones@ ec.eu гора .е u '; 'Wo lfga ng. U гЬа ntschitsch @е-со ntгol . at' ; 

'Josefine Kuhlmann' <Josefine.Kuhlmann@e-contгol.at> 

Subject: Case ECS-11/14 

lmportance: High 

Dеаг Мг . Корас, 

On 19 Мау 2017 we have гeceived Ьу electгonic mail the iпformation on fuгtheг proceedings in regaгds to the Case 

ECS - 18/16, Rea soпed Request and Case ECS- 6/11, Rea soпed Request fгom Ms Muellner. 

Оп the website of the Епегgу Community Secгetariat, гegarding Case ECS 11/14, there is informatioп that оп the 

same date, that is on Мау 19, 2017, а RR was sent in this Case as well . Howeveг, we do поt have any гесогd of it, so 

therefore we ОО NOT HAVE the material either. Siпce the material is sent опlу Ьу e lectгoпic mail, we have поt 

received any RR for this case iп апу way. 

lf it is our mistake, we kindly ask you to pгovide us with an EVIDENCE OF ТНАТ YOU HAVE INFORMED US ABOUT 

FURTHER PROCEEDINGS IN THIS CASE оп Мау 19, 2017. We are sti ll not askiпg for the material, until it has been 

determiпed fiгst whetheг on Мау 19,2017 the material was deliveгed to us. lп Се ofthis е- mail there аге all of 

those who were included iп that соггеsропdепсе iп гegards to the Cases 18/16 and 6/11 оп that day, so we assume 
that they shou ld have the third e-ma il if it was seпt , or that they do поt have it if it was not seпt Ьу mista ke . 



lf the e-mail was not sent, we shall consider that we did not receive the RR and accordingly, after you deliver it, 
please align the terms for the response and the puЫic hearing. 

lf it was sent to us, we apologize iп advance for the inconvenience we may have caused and we ask you to reseпd it 
to us. 

Thank you for your understanding and please send us your reply during this day. 

Sincerely, 

Jelena Simovic 
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Nikole Spasića 2 | 11000 Belgrade, Serbia | T: 381 11 404 35 70 | E: office@geciclaw.com | W: geciclaw.com 

 
 

via e-mail 

 

TO: 

 

 

 

 

 

CC: 

Mr. Dirk Buschle  

Legal Counsel and Deputy Director 

Secretariat of the Energy Community  

dirk.buschle@energy-community.org 

 

 

Mr. Janez Kopač,  

Director 

Secretariat of the Energy Community (Secretariat) 

janez.kopac@energy.community.org 

 

 

November 22, 2017 

 

 

Subject:  Request for Access to the Case File in Case ECS-11/14 

 

 

Dear Mr. Buschle:  

 

It is our pleasure to inform you that a team of legal counsel has been instructed by the Ministry 

of Mining and Energy, the Government of the Republic of Serbia to act on its behalf in the case ECS-11/14.  

Kindly find enclosed the Power of Attorney of November 22, 2017, enlisting the authorized counsel.  In 

line with Art. 7 of the Consolidated Rules of Procedure for Dispute Settlement under the Treaty (Rules), 

as well as in accordance with instructions of your services given on the Energy Community website (link) 

we hereby require the access to the entire case file in case ECS-11/14.   

 

As the Secretariat was previously informed, the Republic of Serbia only received the Reasoned 

Request in the case ECS-11/14 (Reasoned Request) on October 2, 2017 with a 2-month deadline to 

respond, i.e., by December 2, 2017 (attached letter dated October 3, 2017, for reference).  This is also 

why the Advisory Committee duly decided to postpone the public hearing scheduled from October 6, 

2017 to February 16, 2018 (Hearing) (attached for reference).  

 

By observing the right of the Republic of Serbia as a Party concerned to have an exhaustive 

opportunity to express its position on the points of fact and of law raised in the Reasoned Request both 

in its response due by December 2, 2017 as well as at the scheduled Hearing, we hereby request to be 

provided with the access to the case file as soon as practically possible.  

 

Bearing in mind that:  

 

• to our best knowledge, the Procedural Act referred to in Article 7 of the Rules, which was to 

regulate in more detail and layout the specific rules on access to the case file, was never 

adopted by the Secretariat; 

 

• the Treaty Establishing the Energy Community (Article 3(a), Chapter IV, and Annex III) 

mandates the application of the acquis communautaire on competition, amongst others 

mailto:dirk.buschle@energy-community.org
mailto:janez.kopac@energy.community.org
https://www.energy-community.org/news/Energy-Community-News/2017/02/28.html
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(Comp Acquis), which must be applied directly, in particular in cases of lack of specific rules 

adopted by the Secretariat as aforementioned;  

 

• pursuant to the Comp Acquis, access to file is primarily governed by the Commission Notice 

on the rules for access to the Commission file in cases pursuant to Articles 81 and 82 of the 

EC Treaty, Articles 53, 54 and 57 of the EEA Agreement and Council Regulation (EC) No 

139/2004 (Text with EEA relevance) as amended by the Communication from the 

Commission - Amendments to the Commission Notice on the rules for access to the 

Commission file in cases pursuant to Articles 81 and 82 of the EC Treaty, Articles 53, 54 and 

57 of the EEA Agreement and Council Regulation (EC) No 139/2004 (2015/C 256/03) 

(Notice); 

 

• alternatively, as part of the Comp Acquis, in State aid cases, under the State Aid Manual of 

Procedures Internal DG Competition working documents on procedures for the application 

of Articles 107 and 108, revision 10/7/2013 (State Aid ManProc) (attached for reference) 

(paras 61-67) the Regulation (EC) No 1049/2001 of the European Parliament and of the 

Council of 30 May 2001 regarding public access to European Parliament, Council and 

Commission documents (Regulation 1049/2001) applies for access to documents;  

 

• the Regulation 1049/2001 provides for the “greatest possible access to internal […] 

documents”, whilst according to the Notice (para 2) “specific right [of access to file] outlined 

above is distinct from the general right to access to documents under Regulation (EC) No 

1049/2001” i.e., by primarily being more restrictive and narrower, 

 

It follows that under the aforementioned, and the Comp Acquis as governing, in particular in State 

aid cases, such as ECS-11/14, not only that the Party concerned has an unequivocal right to access the 

case file (as set forth in the Notice), but such right is exceptionally broad and extensive and goes even 

beyond the Notice, so as to include, essentially, any and all internal documents of the acting authority (as 

stipulated in the Regulation 1049/2001) – the Energy Community and its institutions, primarily the 

Secretariat. 

 

For the reasons stated above, we hereby request immediate electronic access to:  

 

1. the entire case file in case ECS-11/14, including but not limited to:  

 

• a copy of the complaint submitted to the Secretariat on 18 June 2014; 

• MEOP and/or any other mandatory, or otherwise, internal analysis performed by the 

Secretariat in the subject case;  

• any and all correspondence between the institutions of the Energy Community and (i) the 

complainant, (ii) the Republic of Serbia or any of its bodies and institutions, and/or (iii) 

any third parties, with regard to the case ECS-11/14;  

• procedural or substantive acts, documents or other letters or statements, irrespective of 

their sender and/or addressee, in any manner related to and/or in connection with the 

case ECS-11/14;   

 

2. Any and all other internal documents of Energy Community institutions with reference to 

the case ECS-11/14.   
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Should you have any additional comments or questions, please do not hesitate to contact us.  On 

behalf of the Ministry of Mining and Energy, the Government of the Republic of Serbia,  

 

 

Yours sincerely, 

 

 

 

________________________________________ 

Bogdan Gecić, attorney at law 
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Attachments: 
 

- Letter of His Excellency Minister Antić dated 3 October 2017, 

- Power of Attorney dated 22 November 2017, 

- Letter of the President of the Advisory Committee dated 6 October 2017, 

- State Aid Manual of Procedures Internal DG Competition working documents on procedures for 

the application of Articles 107 and 108, revision 10/7/2013. 
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via e-mail 

 

TO: 

 
 
 
 

CC: 

Mr. Dirk Buschle  
Legal Counsel and Deputy Director 
Secretariat of the Energy Community  
dirk.buschle@energy-community.org 
 
 

Mr. Janez Kopač,  
Director 
Secretariat of the Energy Community (Secretariat) 
janez.kopac@energy-community.org  
 
Mr. Luan Morina 
Permanent High Level Group Presidency in Office 
Luan.Morina@rks-gov.net 
 
Mr. Valdrin Lluka 
Presidency and Vice-Presidency of the Energy Community 
Valdrin.Lluka@rks-gov.net 
 
Mr. Maroš Šefčovič 
European Commission, Vice-President for Energy Union  
cab-sefcovic-web@ec.europa.eu  
 
 
 

November 28, 2017 

Subject:  Access to the Case File in Case ECS-11/14 

 

Dear Mr. Buschle:  

Please accept my kind regards and consideration.  I would like to thank you for your reply dated 

November 24, 2017 (Reply) to our request for access to the file in case ECS-11/14 dated November 22, 

2017 (Request).   

Firstly, regarding the inquiry on the need to be granted access to specific documents listed in your 

Reply, particularly:  

 Any and all documents containing any kind of analysis performed by the Energy 

Community Secretariat and/or other Energy Community institutions regarding the case 

ECS-11/14, including the Opening Letter of July 14, 2016, the Reasoned Opinion of 

February 28, 2017, the Reasoned Request of May 19, 2017 (including the proof of due 

delivery of said Reasoned Request i.e., electronic read receipt, from the Republic of 

Serbia), as well as the assessment of the reply to the Reasoned Opinion of July 24, 2017;  

 

 Any and all correspondence between the Energy Community institutions and the (i) 

complainant (including the acknowledgement of receipt of the complaint), (ii) the 

Republic of Serbia and any of its bodies or institutions (including correspondence related 

to the submission of the above listed analysis), and (iii) the Serbian State aid authority 

mailto:dirk.buschle@energy-community.org
mailto:janez.kopac@energy-community.org
mailto:Luan.Morina@rks-gov.net
mailto:Valdrin.Lluka@rks-gov.net
mailto:cab-sefcovic-web@ec.europa.eu
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(particularly the correspondence pertaining to the attempted settlement of the dispute, 

and the draft decision(s) with counter-comments);  

 We fully adhere to the Request and kindly ask for access to these documents to be granted as 

soon as practicably possible.  For the sake of clarity and avoidance of any doubt, please find attached the 

copy of your e-mail dated November 24, 2017, with brief responses to your inquiries (in red), which are 

further elaborated herein.   

Secondly, we would like to shortly address certain issues inspected in your Reply:  

1. Confidential treatment of the complaint 

Since you informed us that the complainant has asked for confidential treatment in the present 

case, and that only the non-confidential version of the complaint is accessible, we would like to kindly ask 

you to provide us with (i) the claim for confidentiality of the complaint, (ii) the reasoned decision of the 

Energy Community by which the complaint was granted the confidential treatment, and (iii) any and all 

other documents that contain information on the legal basis pursuant to which such treatment was 

granted, all in accordance with the governing acquis communautaire on competition (for more 

information on the mandatory application of the EU acquis, please revert to our initial Request).  

Namely, according to Article 4 of the Regulation 1049/20011, confidentiality of a particular 

document can be granted to the applicant only if: (i) one of the enumerative exceptions set forth thereof 

is fulfilled (e.g., protection of public interest, privacy and the integrity of the individual, commercial 

interests of a natural or legal person, including intellectual property, court proceedings and legal advice, 

the purpose of inspections, investigations and audits, etc.), and (ii) if there is no overriding public interest 

in disclosure.  

On a similar note, the Notice2 also prescribes that the information will be classified as confidential 

only where the person or undertaking in question has made a claim to this effect and such claim has been 

accepted by the Commission.  Also, claims for confidentiality must relate to information which is within 

the scope of the descriptions of business secrets or other confidential information specified in the Notice. 

The reasons for which information is claimed to be a business secret or other confidential information 

must be substantiated.  

On the basis of the above mentioned, we urge the Secretariat to provide us with access to the 

relevant documents that pertain to the confidentiality of the complaint.  Otherwise, the alleged 

confidentiality treatment of the complaint rests groundless pursuant to the governing EU acquis.  

2. Procedural or substantive acts, documents or letter and statements relating to the case 

ECS-11/14 

In your reply, you informed us that there were no procedural or substantive acts, documents or 

letter and statements relating to the case ECS-11/14, apart from the ones already falling under the 

previous points. 

However, the case ECS-11/14 was included and referred to in the agenda of the 48th Permanent 

High Level Group (PHLG) and the draft-agenda of the 15th Ministerial Council Meeting, both scheduled 

for December 14, 2017.  These occurrences, however, go directly against the Consolidated Rules of 

                                                             
1 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to 
European Parliament, Council and Commission documents. 

2 Commission Notice on the rules for access to the Commission file in cases pursuant to Articles 81 and 82 of the EC Treaty, 
Articles 53, 54 and 57 of the EEA Agreement and Council Regulation (EC) No 139/2004 (Text with EEA relevance) as amended 
by the Communication from the Commission - Amendments to the Commission Notice on the rules for access to the Commission 
file in cases pursuant to Articles 81 and 82 of the EC Treaty, Articles 53, 54 and 57 of the EEA Agreement and Council Regulation 
(EC) No 139/2004 (2015/C 256/03) 
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Procedure for Dispute Settlement under the Treaty (Rules) given that: (i) the deadline for the Republic 

of Serbia to reply to the Reasoned Request only expires on December 2, 2017, and (ii) the hearing before 

the Advisory Committee is rescheduled for February 16, 2018 (please find attached the letter of the 

President of the Advisory Committee postponing the hearing).   

According to the Rules, only after the Advisory Committee renders its opinion (thus, later than 

February 16, 2018) can the case ECS-11/14 be included in the agenda of the PHLG.  The PHLG is the only 

institution authorized to include a reasoned request on the agenda of the next meeting of the Ministerial 

Council, and not the Secretariat or the current Presidency (as incorrectly stated in Mr. Valdrin Lluka’s 

letter dated November 27, 2017).  What is more, only if the PHLG, following its own hearing, agrees with 

a reasoned request, it may include it as an "A" item on the agenda of the Ministerial Council in line with 

its rules of procedure – all, thus, procedurally possible considerably after February 16, 2018 and not 

before, as both the draft-agenda and the PHLG agenda suggest.   The fact that the draft-agenda of the 

Ministerial Council prepared by the Secretariat beforehand qualifies this case as an “A” item, instead, for 

example, as a “B” item, before the PHLG even had a chance to hear the case and decide on it, considerably 

prejudices the case and reverses the burden of proof from the Secretariat onto the Republic of Serbia, in 

breach of Energy Community law, and in particular the EU acquis on competition.   

To conclude, any premature inclusion, by the Secretariat (together with the current Presidency 

the Ministerial Council), and not the PHLG, not to mention without a hearing before the PHLG, is at risk of 

reversing the burden of proof and considerably prejudicing the final outcome and decision of the 

PHLG, in breach of the EU acquis on competition. 

What is more, it is completely redundant to include the case ECS-11/14 in the 15th Ministerial 

Council Meeting draft-agenda (especially as an “A” item - no discussion), given that the PHLG is still to 

make a decision on whether it agrees with the Reasoned Request (on its 48th meeting scheduled for the 

same date) and, consequently, whether the case should be presented for voting of the Ministerial Council 

as an “A” item.  Although the next meeting of the PHLG is to be held earlier than the Ministerial Council 

meeting, both meetings will take place on the same day and any conclusions reached by the PHLG 

(including the ones regarding the subject case) will only be preliminary, given that said conclusions 

become final only if, within five working days from their distribution, no change requests are submitted 

to the Secretariat (Section V, point 10 of the Rules of Procedure of the Permanent High Level Group of the 

Energy Community). That said, it is obvious that the Ministerial Council cannot decide in the present 

case on the same day the PHLG does, due to prescribed procedural obstacles and deadlines.  

Consequently, including the case ECS-11/14 in the agenda of the PHLG Meeting, let alone in the 

draft-agenda of the Ministerial Council at this moment is extremely premature, and goes directly against 

Energy Community law, the Rules and the internal rules of procedure of both PHLG and the Ministerial 

Council, as mentioned above.  What is more, it violates the rights of the Republic of Serbia to be heard, to 

provide an effective defence and Due Process, as essential rights and fundamental principles under 

Energy Community law, the Charter of Fundamental Rights of the European Union. The  inalienable right 

to a hearing is unequivocally warranted by well-established caselaw of the Court of Justice of the 

European Union and reaffirmed in most recent cases under the EU acquis on competition3.  

For these reasons, we kindly ask to be given access to any and all Energy Community internal 

documents which preceded the drafting of both PHLG agenda and the Ministerial Council draft-agenda, 

as well as any communication, minutes of the meetings, or similar documents that could be of use to 

determine the legal basis of and reasoning for inclusion of the case ECS-11/14 in the subject agenda and 

draft-agenda.  Additionally, we would greatly appreciate if you could provide us with an update on 

                                                             
3 ECJ, Case C 85/15P Feralpi Holding v Commission, § 43-46; ECJ, Joined cases C 86/15P and 87/15P Ferriera Valsabbia SpA and 
others v Commission, § 46-49; ECJ, Case C 88/15P Ferriere Nord SpA v Commission, § 51-55; ECJ, Case C 89/15P Riva Fire SpA v 
Commission, § 44-49.   
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whether the case ECS-11/14 continues to be included in the PHLG agenda and the Ministerial Council 

draft-agenda or any other relevant information in this regard.    

Finally, in its letter dated November 27, 2017 (attached for your reference), Mr. Valdrin Lluka on 

behalf of the current Presidency informed us on the Secretariat’s position, according to which the 

Ministerial Council was under an obligation to put the case ECS-11/14 on the agenda of the PHLG and 

subsequently on the agenda of the Ministerial Council since the Secretariat submitted the Reasoned 

Request to the Ministerial Council on May 19, 2017.  The Secretariat also appears to be of the view that 

the Ministerial Council does not have the competence to remove a case from the agenda of the PHLG if the 

Reasoned Request has been submitted to it.  We kindly request to be provided with guidance and/or any 

internal documents on the legal basis for said Secretariat’s contentions with reference to the specific 

provision(s) of the Treaty, Rules or other procedural or substantive act of the Energy Community. 

3. Means of access 

In your Reply, you underlined that, for reasons of confidentiality and transparency, your 

preference is not to send the requested documents via e-mail.  However, the governing EU acquis on 

competition and State aid gives an applicant the right to choose the means of access and explicitly 

prescribes, among others, the electronic access to the case file.   

Namely, according to Article 10 of the Regulation 1049/2001, an applicant shall have access to 

documents either by consulting them on the spot or by receiving a copy, including, where available, an 

electronic copy, according to the applicant's preference.  On a similar note, the Notice sets forth that 

the access to documents can be granted by, among others, means of a CD-ROM(s) or any other electronic 

data storage device as may become available in future.  

It follows from the above mentioned that the electronic access to the case file, via e-mail or by 

means of a CD-ROM(s) or any other electronic data storage device (including e.g. USB, Virtual Data Rooms 

– VDR), is one of the prescribed means of access, and also the preferred one.  

Additionally, as per the Secretariat’s own statement in the Reply, the majority of requested 

documents appear to have been already delivered to the Republic of Serbia and its authorities via e-mail, 

notwithstanding the confidentiality concerns raised.  The same must be made available to its attorneys. 

Further, in these specific circumstances, any unjustified delays in access to the case file will most 

certainly, further hinder the right of the Republic of Serbia to provide an effective defense (especially 

bearing in mind the deadline for reply to the Reasoned Request mentioned above), which is why we 

consider that consulting the documents on the spot is not an adequate means of access, given that it would 

unwarrantedly interfere with the preparation of the reply to the Reasoned Request, prolong the access 

itself and/or impose unnecessary financial and time-consuming costs on the Republic of Serbia, thus 

obstructing its right to fair trial and Due Process in the present case, in contrast to mandatory EU acquis. 

 Therefore, we maintain the position that the access to documents in case ECS-11/14 should be 

provided via e-mail.  Alternatively, if you are of the opinion that such delivery is not sufficiently secure 

due to confidentiality concerns, we suggest using other electronic means of access, in accordance with 

best practices of the European Commission, which offer a higher level of security (such as a VDR), or 

express delivery of documents via DHL or other express courier (e.g. stored on a USB device).  

Minding that the deadline for the Republic of Serbia to submit its reply to the Reasoned Request 

expires on Saturday, December 2, 2017, thus in only three (3) business days, we require your 

immediate reaction to this letter, so as to preserve the right of the Republic of Serbia to fair trial and Due 

Process guarantees as essential rights and fundamental principles under Energy Community law, the 

Charter of Fundamental Rights of the European Union, as well as, well-established caselaw of the Court of 

Justice of the European Union.  
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Should you have any additional comments or questions, please do not hesitate to contact us.  On 

behalf of the Ministry of Mining and Energy, the Government of the Republic of Serbia, 

 

Yours sincerely, 

 

 

________________________________________ 

Bogdan Gecić, attorney at law 

 

Attachments: 

1. Letter of the President of the Advisory Committee dated October 6, 2017  

2. E-mail dated November 24, 2017 with comments 

3. Letter of Mr. Valdrin Lluka dated November 27, 2017 

 

 

 

 

 

 

 

 

 

 

 

 



From: Marie-Therese Richter [mailto:marie-therese.richter@energy-community.org]  
Sent: 28.11.2017 18:16 
To: Bogdan Gecić <bogdan.gecic@geciclaw.com> 
Cc: cab-sefcovic-web@ec.europa.eu; aleksandar.antic@mre.gov.rs; kabinet@mre.gov.rs; Janez Kopac 
<janez.kopac@energy-community.org>; Valdrin.Lluka@rks-gov.net; Luan.Morina@rks-gov.net; 
milorad.grcic@eps.rs; Zorana Stojković <zorana.stojkovic@eps.rs>; Miluša Okiljević 
<milusa.okiljevic@geciclaw.com>; dusan.rakitic@samardziclegal.rs; Tatjana Sofijanić 
<tatjana.sofijanic@geciclaw.com>; Dirk Buschle <Dirk.Buschle@energy-community.org> 
Subject: RE: [URGENT] ECS-11/14 Access to File Request  
 
Dear Mr Gecic, 
  
Please find below correspondence which I send to you on behalf of Deputy Director/Legal Counsel Mr. 
Buschle. 
  
_________ 
  
Dear Mr Gecic, 
  
We confirm receipt of your email, dated 28 November 2017 14:38, regarding your request for access to the 
file in Case ECS-11/14. 
  
At the outset, let me reassure you that the Secretariat preserves the Republic of Serbia’s right to a fair trial 
and due process: The Republic of Serbia has received the Reasoned Request already in May 2017 (which is 
disputed among the parties), in any event and beyond dispute at the latest on 2 October 2017. Your 
request for access to the file is dated 22 November, i.e. more than 7 weeks later. We have reacted to your 
request for access to the file within one day to which you replied four days later and we are immediately 
responding to it again. We therefore can assure you that the Republic of Serbia’s right to be heard is not 
harmed. 
  
As to your request in detail: 
  

• We will provide you with the complaint and acknowledgement of receipt in a non-confidential 
version. The complainant has asked for confidential treatment in accordance with Article 23(2) of 
the Energy Community Dispute Settlement Procedures. According to this same provision, the 
Secretariat has to comply with this request by the complainant; there is no discretion for the 
Secretariat in that regard. Confidentiality of complaints is an essential feature of the procedure of 
Energy Community dispute settlement.   

  
The complaint and as a consequence the case has been brought under the Energy Community 
Dispute Settlement Procedures, which are the procedural rules applicable to this case. The 
Regulation and Notice mentioned in your request are not applicable in this case. They have never 
been adopted within the Energy Community and as thus form part of the law of one Party to the 
Treaty, the European Union. Moreover, the Notice concerns cases in which the European 
Commission acts as competition authority and grants the addressees, i.e. undertakings, of such 
proceedings for anti-competitive behaviour access to the file. In the present case, the Secretariat 
does not act as competition authority prosecuting undertakings for anti-competitive behaviour, but 
acts as guardian of the Energy Community Treaty vis-à-vis Contracting Parties. The Regulation 
clearly states (Art 2) that it applies to all natural and legal persons residing in a Member State, 
therefore transparency regulation; thus not to countries for their own case. 

  
• We will also provide you with all analysis performed by the Secretariat and sent to your client (OL, 

RO, RR, assessment of reply to RO). We do not have any analysis by other Energy Community 
institutions and would not know of any such document.  



  
• We will also provide you with all communication between the Secretariat and the State aid 

authority related to assistance provided to them in drafting a  decision addressing the previous 
shortcomings. These discussions took place in the context of cooperation between the Secretariat 
and national authorities, and are formally not part of the case file. 

  
• Any documents related to the drafting of the PHLG or Ministerial Council agenda and draft agenda 

are not part of the case file. 
  
As requested and although we do not agree with your opinion in this regard, we will send you these 
documents and communication via email. However, it is upon you to make sure that your server is able to 
receive such big number and volume of emails. 
  
Kind regards 
  
Dirk Buschle 
  
From: Bogdan Gecić [mailto:bogdan.gecic@geciclaw.com]  
Sent: 28 November 2017 14:38 
To: Marie-Therese Richter <marie-therese.richter@energy-community.org>; Dirk Buschle 
<Dirk.Buschle@energy-community.org> 
Cc: cab-sefcovic-web@ec.europa.eu; aleksandar.antic@mre.gov.rs; kabinet@mre.gov.rs; Janez Kopac 
<janez.kopac@energy-community.org>; Valdrin.Lluka@rks-gov.net; Luan.Morina@rks-gov.net; 
milorad.grcic@eps.rs; Zorana Stojković <zorana.stojkovic@eps.rs>; Miluša Okiljević 
<milusa.okiljevic@geciclaw.com>; dusan.rakitic@samardziclegal.rs; Tatjana Sofijanić 
<tatjana.sofijanic@geciclaw.com> 
Subject: RE: [URGENT] ECS-11/14 Access to File Request  
Importance: High 
  
Privileged & Confidential / Attorney Communication 
  
  
Dear Ms. Richter and Mr. Buschle: 
  
Kindly find attached our response to your message below.  We would also kindly ask you to 
immediately notify the Presidency and Vice-Presidency, and the Permanent High Level Group 
of the Energy Community (all copied in).  
  
Since the reply to the Reasoned Request is due by Saturday, December 2, 2017, we would 
respectfully require your attention with the utmost urgency, and to be allowed access to file by 
COB today (if possible).  
  
We remain at your entire disposal should you have any questions or comments.  Thank you for 
your time and consideration.  
  
With kind regards, 
  
Bogdan Gecić, attorney 
  
On behalf of the Ministry of Mining and Energy of the Republic of Serbia (PoA in the casefile).  
  
  
BOGDAN GECIĆ, LL.M. (Harvard) Partner   



M: +381 60 5599 606  E: bogdan.gecic@geciclaw.com 
 

L: Nikole Spasića 2 | 11000 Belgrade | Serbia  T: +381 11 404 35 70
W: geciclaw.com  in: linkedin.com/in/bogdangecic 

2013 Antitrust Writing Awards Nominee: http://awa2013.concurrences.com/academic-articles-awards/    

       
  
 











 
 
 
 

 

Republika e Kosovës 
Republika Kosova - Republic of Kosovo 

 

Qeveria - Vlada - Government 
 

Ministria e Zhvillimit Ekonomik 
Ministarstvo Ekonomskog Razvoja / Ministry of Economic Development 

 

    
Ministria e Zhvillimit Ekonomik  

Sheshi “Zahir Pajaziti” nr. 36, 10000 Prishtinë, Republika e Kosovës  
Tel: + 381 200 215 00; www.mzhe-ks.net 

 

Prishtina, Republic of Kosovo                               27 November 2017 

 

Dear colleague, 

We consulted your request with the other Party to the two cases, the Energy Community 

Secretariat. They inform us as follows: 

- Since the Energy Community Secretariat submitted a Reasoned Request to the Ministerial 

Council on 19 May 2017, seeking a Decision from the Ministerial Council in accordance with Article 

90 of the Energy Community Treaty, the Ministerial Council is under an obligation to put this item on 

the agenda of the PHLG and subsequently on the agenda of the Ministerial Council (either as an “A” 

or a “B” item, depending on the PHLG – the current agenda is only a draft agenda). Therefore, the 

Ministerial Council does not have the competence to remove a case from the agenda of the PHLG if a 

Reasoned Request has been submitted to it.  

- The Secretariat recalls that according to Article 30 of the Dispute Settlement Procedure, the 

Ministerial Council is to take a decision upon a Reasoned Request. Such decision can only establish 

the breach by a Party according to the Secretariat’s proposal or dismiss the request entirely or 

partially. Removing it from the agenda of the Ministerial Council is, however, not foreseen by the 

rules and would amount to denial of justice.  

- As to the lack of submission of an opinion by the Advisory Committee, according to the 

Dispute Settlement Rules, the Advisory Committee shall take an opinion within 5 months upon being 

tasked, i.e. before the end of October. Should such an opinion not be rendered, the hearing envisaged 

at the Permanent High Level Group under the first sentence of Article 33(2) of the Dispute Settlement 

Procedure becomes redundant, as this hearing is to take place on the Advisory Committee’s Opinion 

and in the presence of the latter’s President. It does not mean that the Reasoned Request can be 

removed from the agenda in its entirety. In any event, the second sentence of Article 33(2) of the 

Dispute Settlement Procedure envisages that the Reasoned Request (not the Opinion) shall be 

included on the agenda of the next Ministerial Council meeting. Even if one were to read this 

provision as optional, it is still the Permanent High Level Group in corpore, and not the Presidency 

and Vice-Presidency to decide. 

- On the procedural issues raised, the Secretariat recalls that Serbia cancelled on short notice its 

participation in the public hearing before the Advisory Committee in Cases ECS-11/14 and ECS-

18/16, claiming that they have not received the Reasoned Request on 19 May 2017, when it was sent 

by the Secretariat.  

Serbia has not put forward any evidence for its claim that the Reasoned Requests have not been 

received. The Secretariat recalled that under Article 29(3) of the Dispute Settlement Procedures, a 

Reasoned Request is submitted by sending it to the Party concerned, to the Presidency and Vice-

Presidency and the President of the Advisory Committee. It is beyond dispute that the Secretariat 

discharged with this task in accordance with Article 10(4) of the Dispute Settlement Procedures, and 

that it did not receive any failure message upon sending. In a situation where one (and only one) 

recipient claims to have not received the electronic message in question, the Secretariat deems that the 

party to a dispute should sustain its claim in order to avoid the risk of such assertions being used as a 

pretext for delay. This is even more so as it is beyond dispute that said representative of the Republic 

Serbia has received several invitations to the public hearing by the Advisory Committee and could 

have been expected to clarify the alleged lack of reception of the Reasoned Request on the day of 

sending. In a Letter dated 2 June 2017, the President of the Advisory Committee informed both 

http://www.mzhe-ks.net/
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parties to the case that „the Advisory Committee of the Energy Community was tasked with giving an 

opinion in case ECS‐11/14 pursuant to Article 32 para. 1 of the Dispute Settlement Rules as amended 

in 2015 (DSR 2015).“ In the second Letter of the Advisory Committee, dated 17 August 2017, a date 

for the public hearing was set for 6 October 2017. Finally, a third Letter from the Advisory 

Committee, an invitation to the public hearing in case ECS-11/14, has also reached both parties to the 

case on 24 September 2017. 

The Secretariat also recalls that according to Article 32(4) of the Dispute Settlement Rules “the 

procedure before the AC shall not last longer than five months upon being tasked“. That means that 

even if the party concerned, Serbia, had indeed only received the Reasoned Request on 2 October 

2017 (and was not under a duty to inquire) the absolute deadline starts to run from the moment the 

Advisory Committee has been requested by the Ministerial Council 30 May 2017[1] and hence 

expires on 30 October 2017. The Dispute Settlement Procedures are very clear in linking the 

commencement of the 5-month period to the date of request for an Opinion by the Ministerial 

Council, and not the date of reception of the Reasoned Request by the party concerned. Whether the 

Party concerned has been “duly informed” or not, is a matter for the Ministerial Council to take into 

account when deciding whether or not to take a default decision in accordance with Article 35 of the 

Dispute Settlement Rules. 

- As far as case ECS-18/16 is concerned, it will be the Ministerial Council’s task to either find 

that a breach exists or not. If the breach will be rectified, the case will be closed. 

Having considered both sides arguments, we thus suggest to:  

1. Dispose of the hearing to take place at the PHLG on the two cases (if the Advisory 

Committee does not submit an Opinion in either of them beforehand) but not to remove the cases 

from the agenda of the PHLG; 

2. Leaving the final decision of whether the Reasoned Request is included as an A-Point in the 

agenda of the Ministerial Council to voting in the PHLG according to Article 33(2) of the Dispute 

Settlement Procedure. 

3. Remove any agenda items only upon presentation of an agreement reached by both parties to 

the Cases, ie. the Secretariat and the Republic of Serbia. 

We hope that this answers all questions raised. 

 

Yours sincerely 

Valdrin Lluka 

 

Minister of Economic Development, Republic of Kosovo  

 

http://www.mzhe-ks.net/


From: Marie-Therese Richter [mailto:marie-therese.richter@energy-

community.org]  

Sent: Tuesday, April 04, 2017 7:06 PM 

To: Jelena Simović <jelena.simovic@mre.gov.rs> 

Subject: RE: Question 

  

Dear Jelena, 

  

Thank you for your email and your effort to find a solution to the open State aid 

issues. 

  

We explicitly consider this a compromise solution because the Secretariat reasserts 

its position that pursuant to Article 6 and 18 of the Energy Community Treaty the 

Commission for State Aid Control is under an obligation to assess State aid 

measures since the entry into force and that this obligation does not conflict with 

Serbia’s commitments under its Interim and Stabilisation Agreement with the EU. 

  

However, as the main interest of the Secretariat is lack of assessment of State aid 

measures, we would accept your proposal for a compromise solution under the 

following conditions (which apply both for the Kolubara and the Kostolac case): 

-          The amended decision of the Commission for State Aid Control needs to 

include in its reasoning a comprehensive and sound legal assessment of all 

state support measures (in particular the ones granted before 2012) 

which is in line with the acquis. The Decision itself should refer to that. 

-          This assessment needs to be carried out by the Commission for State Aid 

Control, but in close cooperation with the Energy Community Secretariat 

under Article 2 of the Dispute Settlement Rules. In practice, the 

Commission for State Aid Control should consult the Secretariat with regard 

to any question of Energy Community State aid law in the framework of the 

assessment. The Secretariat could also send a staff member for support to 

assist in person. Furthermore, the draft amended decision shall be sent to the 

Secretariat before being adopted, so as to ensure compliance with the acquis. 

Until such an amended decision is rendered, the Secretariat will not close Case ECS-

11/14. 

With regard to the measures concerning Kolubara and therefore Case ECS-11/14, 

such an amended decision needs to be taken before 15 May 2017, with no extension 

of the deadline possible. For the measures concerning Kostolac, the Secretariat 

agrees to a deadline until 30 June 2017. 

  

mailto:marie-therese.richter@energy-community.org
mailto:marie-therese.richter@energy-community.org
mailto:jelena.simovic@mre.gov.rs


We think this clarified compromise solution is in the interest both of the Serbian 

government and the Secretariat. 

  

Please let us know whether this path will be followed. In this case, we will wait for 

the Commission for State Aid Control to get in touch with us. 

  

Kind regards 

  

  

  

Dr Marie-Therese Richter 

Energy Lawyer 

 

Energy Community Secretariat 

Am Hof 4, Level 5, 1010 Vienna, Austria 

  Download VCF 

 

This message may be privileged and confidential. It is intended only for the use of the addressee named above. If you are not the intended recipient, any unauthorised dissemination, distribution or copying is illegal. If you have received this communication in error, you should kindly notify the sender by reply email and destroy this message. We do not guarantee the security or completeness of information hereby 

transmitted. We shall not incur any liability resulting from accessing any of the attached files which may contain a virus or the like.  

  Please consider the environment before printing this e-mail. 
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Quantification of level of State aid in case of state guarantees 

On 14 July 2016, the Energy Community Secretariat (“the Secretariat”) sent an Opening Letter to 
the Republic of Serbia for its failure to comply with the Energy Community State aid acquis. The 
Republic of Serbia failed to comply with its obligations under the Energy Community Treaty (“the 
Treaty”), in particular Articles 18 and 19 thereof, because the Commission for State Aid Control (“the 
Commission”) did either not assess or incorrectly assessed the compatibility of State aid granted to 
Elektroprivreda Srbije (EPS) for the Kolubara B power plant project. The measures at issue are four 
state guarantees by the Republic of Serbia for loans from international financial institutions to EPS 
for the Kolubara B power plant project and the transfer of property and land from the Republic of 
Serbia to EPS for the same project. This Opening Letter was followed up by a Reasoned Opinion on 
28 February 2017. 

In order to find a solution in this case, the Commission needs to render a decision on these State 
aid measures which in its reasoning includes a comprehensive and sound legal assessment of 
all state support measures which is in line with the Energy Community acquis. This 
assessment needs to carried out by the Commission, in close cooperation with the Secretariat under 
Article 2 of the Dispute Settlement Rules. 

Article 2 of the Dispute Settlement Procedures is entitled “Cooperation between national authorities 
of the Contracting Parties and the Secretariat”. It provides for (i) a duty to inform the Secretariat of 
any case involving the interpretation or application of Energy Community law and (ii) the option to 
ask the Secretariat for assistance regarding questions of interpretation or application of Energy 
Community law. In practice, this means that national authorities, such as the Commission, have the 
option to request the assistance of the Secretariat in analyzing Energy Community law for the 
purpose of rendering a decision in a specific case. 

In a meeting between the Commission and the Secretariat on 24 April 2017 at the premises of the 
Serbian Ministry of Mining and Energy, it was agreed that the Secretariat will provide guidance to 
the Commission on how to quantify the level of State aid in case of state guarantees. The 
Commission will use this guidance in its final decision. 

The following guidance is limited to individual guarantees (excluding guarantee schemes) and does 
not deal with particularities applicable to small and medium-sized enterprises. 

1. Existence of an advantage 

An advantage is any economic benefit which an undertaking could not have obtained under normal 
market conditions, that is to say in the absence of state intervention.1 In the same way as any other 
transaction, guarantees granted by public bodies may entail State aid if they are not in line with 
market terms.2 Any guarantee granted on terms that are more favourable than market conditions, 
taking into account the economic situation of the borrower, confers an advantage on the latter.3 This 
is because it enables the borrower to borrow at a rate that would not have been obtainable on the 

                                                           
1 Commission Notice on the notion of State aid (2016/C 262/1) para 66; Cases C-39/94, SFEI and Others, 
ECLI:EU:C:1996:285, para 60; C-342/96, Spain v Commission, ECLI:EU:C:1999:210, para 41. 
2 Commission Notice on the notion of State aid (2016/C 262/1) para 108. 
3 Commission Notice on the notion of State aid (2016/C 262/1) para 110; Case C-559/12 P, France v Commission, 
ECLI:EU:C:2014:217, para 96. 
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market without the guarantee (or to borrow in a situation where, exceptionally, no loan could have 
been obtained on the market at any rate).4 

The benefit of a state guarantee is that the risk associated with the guarantee is carried by the state. 
Such risk-carrying by the State should normally be remunerated by an appropriate premium. 
Where the state forgoes all or part of such a premium, there is both a benefit for the undertaking and 
a drain on the resources of the state.5 The aid is granted at the moment when the guarantee is given, 
not when the guarantee is invoked nor when payments are made under the terms of the guarantee.6 

In this context, in order to determine whether an advantage is being granted through a guarantee or 
a guarantee scheme, the European Court of Justice has confirmed that the European Commission 
should base its assessment on the principle of an investor operating in a market economy (“market 
economy investor principle”).7 Account should therefore be taken of the effective possibilities for 
a beneficiary undertaking to obtain equivalent financial resources by having recourse to the capital 
market. State aid is not involved where a new funding source is made available on conditions which 
would be acceptable for a private operator under the normal conditions of a market economy.8 

In order to facilitate the assessment of whether the market economy investor principle is fulfilled 
for a given guarantee measure, the European Commission sets out in a Notice a number of sufficient 
conditions for the absence of aid:9 

- The borrower is not in financial difficulty, as defined in the Community guidelines on State 
aid for rescuing and restructuring firms in difficulty. 

- The extent of the guarantee can be properly measured when it is granted, i.e. it is linked to a 
specific financial transaction, for a fixed maximum amount and limited in time. 

- The guarantee does not cover more than 80% of the outstanding loan (except in case of a 
company whose activity is solely constituted by a properly entrusted Service of General 
Economic Interest). 

- A market-oriented price is paid for the guarantee, i.e. the price paid for the guarantee is at 
least as high as the corresponding guarantee premium benchmark that can be found on the 
financial markets. 

If a guarantee does not fulfill these conditions, i.e. does not comply with the market economy investor 
principle, it is deemed to entail State aid. The State aid element therefore needs to be quantified in 
order to check whether it may be found compatible under a specific State aid exemption. 

                                                           
4 Commission Notice on the notion of State aid (2016/C 262/1) para 109; C-275/10, Residex Capital v Gemeente 
Rotterdam, ECLI:EU:C:2011:814, para 39. 
5 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees 

(2008/C 155/2) 2.1. 
6 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees 
(2008/C 155/2) 2.1. 
7 Case C-482/99, France v Commission (Stardust), ECLI:EU:C:2002:294. 
8 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees 

(2008/C 155/2) 3.1. 
9 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees 

(2008/C 155/2) 3.1. 
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2. Quantification of the advantage 

As a matter of principle, the State aid element will be deemed to be the difference between the 
appropriate market price of the guarantee provided and the actual price paid for that measure.10 
The resulting yearly cash grant equivalents should be discounted to their present value using the 
reference rate, then added up to obtain the total grant equivalent.11 

It follows that at a preliminary stage, the authority needs to  

(i) identify the actual price/premium paid for the guarantee by the beneficiary.  

Then, the authority should 

(ii) identify the appropriate market price for the guarantee.  

- The market premium for a guarantee can either be found on the financial markets. To identify 
an appropriate benchmark, it is necessary to pay particular attention to the kind of operator 
concerned, the type of transaction at stake and the market(s) concerned as well as the timing 
of the transaction.12 In the case of loans and guarantees, information on the financing costs 
of the undertaking may, for example, be obtained from other (recent) loans taken by the 
undertaking in question, from yields on bonds issued by the undertaking or from credit default 
swap spreads on that undertaking. Comparable market transactions may also be similar loan 
or guarantee transactions undertaken by a sample of comparator companies, bonds issued 
by a sample of comparator companies or credit default swap spreads on a sample of 
comparator companies.13 

- If no corresponding guarantee premium benchmark can be found on the financial markets, 
the total financial cost of the guaranteed loan, including the interest rate of the loan and the 
guarantee premium, has to be compared to the market price of a similar non-guaranteed 
loan.14 

In both cases, in order to determine the corresponding market price, the characteristics of the 
guarantee and of the underlying loan should be taken into consideration.15 This includes: the 
amount and duration of the transaction; the security given by the borrower and other experience 
affecting the recovery rate evaluation; the probability of default of the borrower due to its financial 
position, its sector of activity and prospects; as well as other economic conditions. This analysis 
should notably allow the borrower to be classified by means of a risk rating. This classification may 
be provided by an internationally recognised rating agency or, where available, by the internal rating 

                                                           
10 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees 

(2008/C 155/2) 4.1 and 4.2. However, pleas also note that some case law suggests that where the State guarantee 
enables a borrower to obtain a loan which it could not otherwise have obtained at all, the entire amount of the loan may 
be regarded as aid, regardless of whether the interest rate charged for the loan was normal on the capital market (C-
288/96, Germany v Commission [2000] ECR I-8237, paras 30, 31, 40, 41. 
11 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees 

(2008/C 155/2) 4.1. 
12 Commission Notice on the notion of State aid (2016/C 262/1) para 99. 
13 Commission Notice on the notion of State aid (2016/C 262/1) para 111. 
14 Commission Notice on the notion of State aid (2016/C 262/1) para 111; Commission Notice on the application of 

Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees (2008/C 155/2) 3.2. 
15 Commission Notice on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees 

(2008/C 155/2) 3.2. 
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used by the bank providing the underlying loan. The Commission points to the link between rating 
and default rate made by international financial institutions, whose work is also publicly available. To 
assess whether the premium is in line with the market prices the authority can carry out a comparison 
of prices paid by similarly rated undertakings on the market. 

This step requires in depth analysis of the transaction at issue and comparable transactions. The 
appropriate market price needs to be identified and reasoned accordingly. 

Finally, the authority 

(iii) shall calculate the yearly cash grant equivalent and discount it to its present value using the 
reference rate, and finally add it up to obtain the total grant equivalent. 

 

Vienna, 3 May 2017 
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