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EC Annual Report 2015 page 88: 
 
As the highest priority, the process of amending the primary legislation must be finalized in 
order to ensure an effective transposition and implementation of the Third Package 
provisions in the electricity sector, since Kosovo* has already missed the deadline of 1 
January 2015. 
Without any delay, ERO must impose measures aimed at de-regulation of prices in the 
wholesale and retail electricity markets and limit public service obligation to what is 
necessary to address market failure. Kosovo* is lagging behind other Contracting Parties in 
that respect. The current cross-subsidization between different categories of customers 
must be phased out.  
The necessary preconditions for retail market opening need to be put in place, including 
development of switching rules, appointing a supplier of last resort and defining load profiles  
for customers without interval meters. Distribution tariffs must be publicly available in order 
to allow for non-discriminatory third party access. 
KOSTT must also start to procure balancing services and network losses in transparent and 
market-based procedures. The process of KEDS unbundling needs to be finalized and a  
compliance programme adopted and applied. 
 



 
 
 

 

Note to the Regional Group Continental Europe 
For DECISION and INFORMATION: referring to Agenda item 7.1 
RG CE Plenary meeting 
Brussels, 10 June 2015 

From: Darko Kramar, Project Manager of PG KOSTT  
Date: 29 May 2015  
Subject: PG TSO KOSTT Status report 

Background 

At the last RG CE Plenary meeting on 14 April 2015 the status of KOSTT’s capability to perform scheduling, 
accounting and grid model was presented. Scheduling and accounting are considered to be OK, while the grid 
model is not. Taking into account the political situation, PG TSO KOSTT was asked to extend by about 2 
months the timeline for the Interim Connection Agreement to be signed. At the same time PG TSO KOSTT 
was asked to continue their work on helping KOSTT to remove their non-compliances and insufficient 
compliances. 

Outcome of PG TSO KOSTT Meeting on 28 May 2015 

The meeting discussed: 

1. How to solve the situation with the grid model. KOSTT is now able to create DACF on a daily basis, 
but without cooperation of EMS testing cannot be done.  

2. The concern raised by Swissgrid due to the future uncertainty with regard to the management of 
unintentional deviations. Plenary has already been informed that, currently, neither EMS nor KOSTT 
is balancing Kosovo area. Although KOSTT is not compliant with 55 % of the OH standards this is the 
main motivation of ENTSO-E to sign the Connection Agreement ASAP in order to establish control 
over KOSTT.  

Some PG members are concerned that that not all RG CE Plenary members are aware of the fact that KOSTT 
does not have LFC; consequently, the PG wishes to bring this to the attention of the RG CE Plenary once again. 
Swissgrid as a coordination centre is concerned because, under the current arrangement, EMS are ultimately 
responsible for managing the consequences of these deviations. However after the Connection Agreement is 
signed the responsibility will rest solely with KOSTT and, given the limitations on LFC currently available to 
them, there may be occasions when KOSTT are unable to manage the deviations and other TSOs will take on 
the burden (again: this is the situation we are facing TODAY already).  

It is accepted that the scale of these deviations is small relative to the size of the synchronous area and KOSTT 
is bringing into play a number of measures which will mitigate the risk e.g. switching generators on load 
frequency control and procuring load frequency response from Albania. Nevertheless, PG TSO KOSTT 
believes it would be prudent to ensure that this risk is brought to the attention of the affected TSOs through RG 
CE Plenary. Moreover, RG CE Plenary should be asked to decide on behalf of TSOs that this risk (given the 
size and the mitigating measures being put in place) should not prevent the Connection Agreement being signed 
as previously agreed. 



 
 
 

 

Under the Connection Agreement KOSTT may operate as control block or as a part of control area. At the time 
the Agreement is signed and for some time afterward it will not be possible for KOSTT to become part of a 
control area. Therefore, PG TSO KOST is developing the plan for implementing remedial measures to achieve 
compliance with the OH on the assumption that KOSTT system will operate as Control Block.  

It was agreed at the PG TSO KOSTT that given the complexity of achieving full compliance with the OH, the 
need to engage with several TSOs and previous experiences e.g. Albania, the current target of 2 years is 
unachievable.  Therefore, the project will be planned for KOSTT to achieve full compliance within 2 years for 
obligations deemed to be high priority, essentially those dealing with secure real time operation. Compliance 
with the lower priority obligations will be fulfilled over a period of 4 years. This will be proposed to the RG 
CE Plenary in its meeting on 10 June 2015. The Project Plan will be presented to RG CE Plenary on 16 
September 2015. 

RG CE Plenary is asked to: 
 Endorse the assumption that the KOSTT system will be operated as a Control Block for the purposes 

of achieving compliance with the Operational Handbook 
 Agree that it will take 4 years for KOSTT to achieve full compliance with the Operational Handbook, 

whereas the compliance with the high priority obligations should be achieved within 2 years 
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Note to the Regional Group Continental Europe 
For DECISION: referring to Agenda item 5 
RG CE Plenary meeting 
Budva, 16 September 2015 

From: The Secretariat 
Date: 6 September 2015 
Subject: Revision request of EMS against the approval of the Connection Agreement for 
KOSTT 

Following the approval of the Connection Agreement for KOSTT, a decision which RG CE Plenary took 
by electronic voting finished on 9 July 2015, EMS submitted a revision request on 22 July 2015, because 
EMS considers “that this decision is seriously prejudicial to its interest”.  

According to Article 6.1 of RG CE ToRs "a decision subject to a revision request shall be suspended until a 
final decision has been taken by the Plenary”. 

Upon this, on 24 July 2015, the convenor of RG CE Plenary, Rudolf Baumann, invited EMS to formulate 
their revision request by 14 August 2015 and to provide: 

 The elements of the background presenting the topic;  
 An explanation of the reasons why the decision subject to a revision request is prejudicial to EMS’ 

interests; and  
 A counter proposal, aimed at replacing the decision subject to revision request.  

On 30 July 2015, EMS asked Rudolf Baumann to prolong the deadline till 1 September 2015. Rudolf 
Baumann approved this. 

On 1 September 2015, EMS sent a mail with the full formulation of their revision request, which is given in 
the following without changes and language check. The two documents attached to this mail are in the 
Session File:  

 150916_RG_CE_TOP_05.1_D.2_2015 08 31 APP 2 EMS and KOSTT Control Areas, and 
 150916_RG_CE_TOP_05.1_D.3_APP1 Conclusions of the EU facilitator on the implementation of 

the 2013 Energy Agreement). 

Revision request of EMS 

Dear Rudolf, 

On behalf of JP Elektromreža Srbije – EMS following the RG CE Terms of Reference, Article 6.1 letter c) I 
am writing to you in your capacity as Convenor of Regional Group “Continental Europe” in order to submit 
a Revision request against a decision of the Plenary from July 9, 2015 regarding the RGCE approval of the 
Connection Agreement for KOSTT. 

Background 

During the ENTSO-E RGCE Plenary meeting on the 10th of June in Brussels no unanimity has been 
reached at the voting on approving the Connection Agreement for KOSTT, since JP EMS has voted against 
the proposal.  
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According to Article 6.1b of RG CE Plenary ToR, a second voting by secret ballot has been organized by 
mail. The results were again in favor of signing the Connection Agreement for KOSTT: 

 18 Members of RG CE, representing 88.57% of the First Part of the Voting Power and 79.61% of 
the Second Part of the Voting Power, voted in favor of the adoption of the proposed decision 

 2 Members of RG CE voted against the adoption of the proposed decision. 

 2 Members of RG CE abstained. 

In the e-mail from 22nd of July 2015, Mr. Dusko Tubic, JP EMS representative in the RGCE Plenary has 
informed Mr. Rudolf Baumann, convener of RGCE Plenary, about JP EMS intention to enter a revision 
request against a decision of the Plenary from July 9, 2015 regarding the RGCE approval of the Connection 
Agreement for KOSTT.  

Main reasons 

The reason to enter the revision request is that the security of supply in the north of Kosovo*, 
predominantly inhabited by Serbs, would be endangered without fulfillment of conditions defined in 
Brussels Energy Agreement from September 2013 as well as in document: „Conclusions of the EU 
facilitator on the implementation of the 2013 Energy Agreement” from August 25, 2015 (please see the 
attachment). 

Counter proposal 

According to the Brussels Energy Agreement from September 2013: 

 JP EMS will help KOSTT to become an ENTSO-E TSO; 

 In the north of Kosovo*, predominantly inhabited by Serbs, local authorities will found and operate 
a supply and distribution companies. The task of the companies will be to supply and deliver the 
electricity to the areas predominantly inhabited by Serbs. 

In document: „Conclusions of the EU facilitator on the implementation of the 2013 Energy Agreement” 
from August 25, 2015 are listed next steps which have to be done by both sides for implementation of the 
2013 Energy Agreement. Having in mind provisions of this document, facilitated and guaranteed by 
European Commission, it will be necessary to introduce transitional period before full implementation of 
CA in order to ensure proper implementation of agreement and security of supply for customers on the 
north of Kosovo*. 

Until recently, JP EMS has actively participated in the process of preparation of KOSTT to become an 
ENTSO-E TSO. However we have faced the situation that we are now close to fulfillment of our part of the 
2013 Energy Agreement, and the other side have not even started to work on their part. 

That is why JP EMS proposes to gradually implement CA: 

1.   JP EMS will immediately sign, together with other RG CE TSOs, ENTSO-E and KOSTT the 
Connection agreement with KOSTT including the disclaimer related to the implementation during 
the transitional period; 

2.   The CA implementation will start not before than 45 days after the signing. This period is necessary 
for preparation of necessary changes in scheduling and accounting systems, preparation of DACF 
models, organization of capacity allocation process, informing of market participants and especially 
constraints related to the introduction of changes in the ITC mechanism.  

3.   In the transitional period of CA implementation mentioned above, the accounting point between JP 
EMS and KOSTT control areas will be temporarily established in SS Valac (please see the 
attachment) in order to allow the current supplier EPS to continue with the supply of the customers 
on the north of Kosovo* until the full implementation of the document „Conclusions of the EU 
facilitator on the implementation of the 2013 Energy Agreement” from August 25, 2015; 
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4.   After the full implementation of the above mentioned document, and EPS supply company for north 
of Kosovo* becomes fully operational, the accounting point between JP EMS and KOSTT control 
areas will be set on the OH line 110 kV Novi Pazar 2 - Valac, as it is defined in the EMS - KOSTT 
operational agreement.  

This introduction of transitional period of CA implementation will ensure both reliable operation of RG CE 
interconnection (EMS will continue to balance this part of future KOSTT area in the transitional period) 
and security of supply in the north of Kosovo* (until the EPS supply company becomes fully operational). 

Please find in the attachment the geographical and graphical presentation of EMS proposal. 

Best regards  

Duško Tubić 

Kosovo* - ‘This designation is without prejudice to positions on status, and is in line with UNSC 1244 and 
the ICJ Opinion on the Kosovo Declaration of Independence.’ 

Reaction of Energy Community and European Commission 

This full formulation of the revision request was only sent to all RG CE Plenary members with voting 
rights. It seems that the mail was, however, forwarded to the Energy Community and European 
Commission. As a matter of fact, these two institutions reacted by mails sent to the attention of Mr. Peder 
Andreasen, President of ENTSO-E, on 3 September 2015. 

Deputy Director of Energy Community, Mr. Dirk Buschle, stressed that “the request for re-defining the 
respective areas of KOSTT and EMS for a (non-specified) transitional period contravenes the bilateral 
agreements signed by the two system operators and thus the two documents agreed on at the highest level 
during last week”. Six documents were attached to this mail, two of them being the same which EMS sent 
with their revision request, and one containing the text of the revision request. The other three are in the 
Session File: 

 150916_RG_CE_TOP_05.1_D.4_ENTSOE_O_dbu_01_03-09-2015 
 150916_RG_CE_TOP_05.1_D.5_Chairman_s_Conclusions_Western_Balkans_Summit 
 150916_RG_CE_TOP_05.1_D.6_Addendum_Western_Balkans_Summit 

Mr. Nicholas Cendrowicz from EC Directorate-General for Neighbourhood and Enlargement Negotiations 
wrote that he hopes that “you will disregard the request”, because it “would not be in line with any of the 
agreements on energy reached so far”. This mail is also in the Session File: 

 150916_RG_CE_TOP_05.1_D.6_RE  Letter to the attention of President Mr  Peder Andreasen 

Reaction of EMS and final formulation of the revision request 

Following all this, on 4 September, EMS sent a mail with the following content which can be understood as 
the final full formulation of the revision request (it is given here below without changes and language 
check). 

Dear Colleagues, 

On behalf of EMS I would expressed our astonishment of Mr. Cendrowicz’s letter sent to EC, ENTSO-E 
and EnCS high officials (which was forwarded to you by ENTSO-E Secretariat) and especially with 
conclusion at the end of this letter with instruction not to support of EMS technical Revision Request (RR). 

I would like to point out that this technical EMS RR is fully in line with the spirit of document 
“Conclusions of the EU facilitator on the implementation of the 2013 Energy Agreement”, approved by the 
two Prime Ministers 10 days ago. RR proposes proper and smooth implementation of the mentioned 
document. Unfortunately it is obvious that in document is made a terminological mistake in the topic 10, 
linking the moment when the “ElektroSever” supply license becomes operational with the KOSTT 
membership status in ENTSO-E, instead to link moment of the “ElektroSever” operational readiness with 
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the approval of the KOSTT Control area status within ENTSO-E interconnection. It is well known that the 
ENTSO-E membership process is very long lasting procedure (sometimes, it can last for the next 1 or 2 
years, or even more like in the case of Albania and Turkey) which is not linked with the Control Area status 
and recognition of some TSO (in our case KOSTT) as a separate Control Area, with all rights and 
obligations attached to this status. This understanding was confirmed by both EMS and KOSTT (and 
ENTSO-E Secretariat, of course) on the last KOSTT Project group meeting held on September 2, 2015 in 
Switzerland. 

So, in order to ensure full implementation of the Agreement and unblock the approval process of the 
KOSTT Interconnection agreement with ENTSO-E, Serbian side has proposed to reformulate topic 10 in 
the following way: 

“10. The supply license will be operational in the moment when KOSTT is officially recognized by ENTSO-
E as a separate Control Area, and vice versa.” 

As it is written in EMS RR, according to above mentioned and having in mind provisions of document 
“Conclusions of the EU facilitator on the implementation of the 2013 Energy Agreement”, facilitated and 
guaranteed by European Commission, it will be necessary to introduce transitional period before full 
implementation of CA in order to ensure proper implementation of Agreement and ensuring of security of 
supply for customers on the north of Kosovo*. 

That is why JP EMS proposes to gradually implement CA: 

1.   JP EMS will immediately sign, together with other RG CE TSOs, ENTSO-E and KOSTT the 
Connection agreement with KOSTT including the disclaimer related to the implementation during 
the transitional period; 

2.   The CA implementation will start not before than 45 days after the signing. This period is necessary 
for preparation of necessary changes in scheduling and accounting systems, preparation of DACF 
models, organization of capacity allocation process, informing of market participants and especially 
constraints related to the introduction of changes in the ITC mechanism.  

3.   In the transitional period of CA implementation mentioned above, the accounting point between JP 
EMS and KOSTT control areas will be temporarily established in SS Valac in order to allow the 
current supplier EPS to continue with the supply of the customers on the north of Kosovo* until the 
full implementation of the document „Conclusions of the EU facilitator on the implementation of 
the 2013 Energy Agreement” from August 25, 2015; 

4.   After the full implementation of the above mentioned document, and “ElektroSever” supply 
company for north of Kosovo* becomes fully operational, the accounting point between JP EMS 
and KOSTT control areas will be set on the OH line 110 kV Novi Pazar 2 - Valac, as it is defined in 
the EMS - KOSTT operational agreement.  

This introduction of transitional period of CA implementation will ensure both reliable operation of RG CE 
interconnection (EMS will continue to balance this part of future KOSTT area in the transitional period) 
and security of supply in the north of Kosovo* (until the “ElektroSever” supply company becomes fully 
operational). 

Best regards 

Duško Tubić 

Therefore, it can be concluded that EMS proposes to RG CE Plenary to take the following decisions: 

RG CE Plenary is asked to: 
‒ Ask EMS to immediately sign, together with other RG CE TSOs, ENTSO-E, and KOSTT, the 

Connection Agreement for KOSTT including a disclaimer related to the implementation during the 
transitional period 
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‒ Decide that the implementation of the Connection Agreement for KOSTT shall not start before than 
45 days after its signing. This period is necessary for the preparation of the necessary changes in 
scheduling and accounting systems, the preparation of DACF models, the organization of the 
capacity allocation process, the informing of market participants, and especially because of the 
constraints related to the introduction of changes in the ITC mechanism 

‒ Decide that in the transitional period mentioned above of the implementation of the Connection 
Agreement for KOSTT the accounting point between the control areas of EMS and KOSTT shall be 
temporarily established in the substation Valac in order to allow the current supplier EPS to 
continue with the supply of the customers on the north of Kosovo* until the full implementation of 
the document „Conclusions of the EU facilitator on the implementation of the 2013 Energy 
Agreement” from 25 August 2015 (*this designation is without prejudice to positions on status, and 
is in line with UNSC 1244 and the ICJ Opinion on the Kosovo Declaration of Independence) 

‒ Decide that (i) after the full implementation of the document „Conclusions of the EU facilitator on 
the implementation of the 2013 Energy Agreement” from 25 August 2015, and (ii) as soon 
“ElektroSever”, the supply company for north of Kosovo*, becomes fully operational the 
accounting point between the control areas of EMS and KOSTT shall be set on the 110 kV 
overhead line Novi Pazar 2 - Valac, as it is defined in the operational agreement between EMS and 
KOSTT (*this designation is without prejudice to positions on status, and is in line with UNSC 
1244 and the ICJ Opinion on the Kosovo Declaration of Independence) 

 
Remark of the Secretariat:  

In accordance with Article 6.1 d) of the RG CE Terms of Reference, the RG CE will be asked to vote on the 
counter proposal (or any other solution as could be discussed during the meeting). If there is a quorum and 
a majority in favour of the counter proposal (or the other solution discussed during the meeting), the latter 
will be adopted and will replace the decision subject to a revision request.  

On the contrary, if there is no quorum or no majority in favour of the counter proposal (or the other solution 
discussed during the meeting), the decision subject to a revision request (i.e. the decision taken on 9 July 
2015) will be considered as validly adopted. This will mean that the Connection Agreement for KOSTT is 
finally approved without changes. 

For the avoidance of doubt, the vote will require a special majority and a secret ballot.  

Clarification of European Commission 

On 7 September 2015, Mr. Nicholas Cendrowicz from EC Directorate-General for Neighbourhood and 
Enlargement Negotiations sent a mail to the attention of Mr. Peder Andreasen and Konstantin Staschus, 
President and Secretary General of ENTSO-E. Among others, Marko Đurić, Director of the Office for 
Kosovo and Metohija of the government of Serbia and the CEO of KOSTT were in the copy of this mail the 
content of which is given in the following: 

Dear ENTSO-E colleagues, 

I have been in contact with some of you about the agreement reached between the Prime Ministers of 
Kosovo and Serbia on August 25th, in particular the point marked as follows: 

10. The supply license will be operational when KOSTT becomes a member of the ENTSO-E.  

This has been worded in a rather unfortunate way, since we all know that membership of ENTSO-E is a 
long technical process that could take a number of years. We sincerely hope that the supply company that 
these arrangements foresee will be operational long beforehand.  
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In discussions with you, and with the Energy Community Secretariat, we wanted to clarify what this 
linkage should mean. Instead of 'membership of ENTSO-E', the supply license should become operational 
when KOSTT signs the Connection Agreement with ENTSO-E. 

I hope that everyone can agree with this interpretation. 

In parallel to the Prime Ministers' agreement of 25/8, there was also an agreement at the end of the 27/8 
Vienna summit, in which parties committed (inter alia) to  

- EMS (Serbia) and KOSTT (Kosovo*) to implement the Framework and Inter-TSO Agreement 
(September 2015)  

With this in mind, I trust that both EMS and KOSTT will be co-operating constructively in the ENTSO-E 
framework, and that the two TSOs will be signing an interconnection agreement that designates KOSTT as 
the TSO for the entire electrical territory of Kosovo. 

Thank you very much for your understanding, 

Yours sincerely, 

Nicholas CENDROWICZ  

Reaction of the Serbian government 

On 7 September 2015, Marko Đurić, Director of the Office for Kosovo and Metohija of the government of 
Serbia, replied to the aforementioned mail of Mr. Nicholas Cendrowicz. In the following, the full content of 
his mail is given:  

Dear Mr. Cendrowicz, 

first of all, let me thank you on your understanding and clear commitment to solve and close this suddenly 
open question caused by inappropriate formulation/wording of topic 10. I am very glad to confirm high-
level of understanding and flexible approach shown by all involved parties (especially by the involved 
TSOs and ENTSO-E), so from our point of view there is no any obstacle on the political level also to 
overcome this (blocking) situation on the most elegant and efficient way and to continue with the 
implementation of the Prime Ministers' agreement of August 25th, without any additional delay nor 
misunderstanding. 

In order to continue with the implementation of the Agreement with the security of supply fully ensured in 
the initial/transitional period (as our common goal), besides the already recognized necessity to reformulate 
topic 10 on the proper way it is also necessary to approve this amendment (or interpretation) on the highest 
possible level, i.e. by the European Commission (as a facilitator and guarantor of the Agreement) and two 
Prime Ministers. From our point of view, there are two easily applicable possibilities: 

1. To introduce "Annex to the Conclusions of the EU facilitator on the implementation of the 2013 Energy 
Agreement" and approve it by two Prime Ministers' (preferred option for our side), with the following 
proposed wording: 

Topic 10 is reformulated/clarified in the following manner: The supply license will become operational in 
the moment when KOSTT is officially recognized by ENTSO-E as a separate Control Area, i.e. when the 
KOSTT Connection agreement with the ENTSO-E is signed by all involved parties. 

2.  European Commission to propose following additional interpretation, which should be officially 
approved by both sides on the Prime Ministers' level: 

Topic 10 is interpreted in the following manner: The supply license will become operational in the moment 
when KOSTT is officially recognized by ENTSO-E as a separate Control Area, i.e. when the KOSTT 
Connection agreement with the ENTSO-E is signed by all involved parties. 
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Of course, we are ready to guarantee that, immediately after this reformulation/interpretation are introduced 
and approved by both sides, EMS will withdraw all requests for the revision of the "KOSTT Connection 
Agreement with ENTSO-E" and continue to contribute to the process with the same leadership role and full 
commitment, as it was the case before the recent obstruction made by Pristina side.  

We are looking forward to your reply, 

Best regards, 

Marko Djuric 

Reaction of Rudolf Baumann 

Rudolf Bauman, the convenor of RG CE Plenary, would like to stress that after the mails received from 
Energy Community and European Commission, ENTSO-E bodies are not in a position to approve setting 
the demarcation point between the areas of EMS and KOSTT in a different way than as already specified in 
the high level documents the signing of which has been moderated by these institutions. 

The only realistic option RG CE Plenary has is to put the approval of the Connection Agreement for 
KOSTT in the political context from which it resulted. Therefore, in its decisions, RG CE Plenary should 
clearly indicate that the implementation of the Connection Agreement for KOSTT will fail or succeed with 
the success of the political process itself, whereas maintaining the security and continuity of supply on the 
whole territory of the future control block of KOSTT must be of utmost importance. 

Rudolf Baumann proposes to RG CE Plenary to take the decisions here below (which are not given in a 
decision box in order not to highlight them against the revision request of EMS) instead of the decisions 
proposed by EMS. This will open a room for RG CE Plenary to intervene and steer the implementation of 
the Connection Agreement for KOSTT depending on the further developments within the scope of the 
political process. 

RG CE Plenary is asked to: 

‐ Approve the Connection Agreement for KOSTT, confirm that it will come into force on 30 
November 2015, and that all the technical preparations necessary for its implementation shall be 
accomplished ahead of this entry into force date 

‐ Ask ENTSO-E Secretariat to, without any delay, first invite the CEOs of KOSTT to sign the 
Connection Agreement for KOSTT  

‐ Invite all TSOs of CE to sign the Connection Agreement for KOSTT without any delay 

‐ Ask ENTSO-E Secretariat to publish the 10Y EIC Market Code for KOSTT as soon as the CEO of 
KOSTT has signed it 

‐ Emphasize that the Connection Agreement for KOSTT is an inseparable part of the political 
process in which, based on mutual trust, KOSTT, EMS and all involved political 
structures/institutions shall fulfil all their respective obligations resulting from different agreements 
signed under the moderation of the European Commission and Energy Community in good faith 
and with high level of diligence 

‐ Emphasize that the security and continuity of supply for all customers on the whole territory of the 
future control block of KOSTT is of utmost importance, being another inseparable part of the above 
mentioned political process, and shall be by no means endangered 

 























































































































From: Nicholas.Cendrowicz@ec.europa.eu [mailto:Nicholas.Cendrowicz@ec.europa.eu]  
Sent: Monday, September 07, 2015 10:14 AM 
To: Konstantin.staschus@entsoe.eu; peder.andreasen@entsoe.eu 
Cc: Dirk.Buschle@energy-community.org; Andreas.Pointvogl@energy-community.org; 
marko.djuric@kim.gov.rs; dragan.vladisavljevic@kord-kim.gov.rs; Edita.Tahiri@rks-gov.net; 
naim.bejtullahu@kostt.com; gazmir.raci@rks-gov.net; Anzej.FRANGES@eeas.europa.eu; 
Boyd.MCKECHNIE@ext.eeas.europa.eu; Anna-Maria-Eleni.BOURA@eeas.europa.eu 
Subject: EMS-KOSTT interconnection agreement 
 
Dear ENTSO-E colleagues, 
 
I have been in contact with some of you about the agreement reached between the Prime Ministers of 
Kosovo and Serbia on August 25th, in particular the point marked as follows: 
 

10. The supply license will be operational when KOSTT becomes a member of the ENTSO-E.  

This has been worded in a rather unfortunate way, since we all know that membership of ENTSO-E is a 
long technical process that could take a number of years. We sincerely hope that the supply company 
that these arrangements foresee will be operational long beforehand.  
 
In discussions with you, and with the Energy Community Secretariat, we wanted to clarify what this 
linkage should mean. Instead of 'membership of ENTSO-E', the supply license should become 
operational when KOSTT signs the Connection Agreement with ENTSO-E. 
 
I hope that everyone can agree with this interpretation. 
 
In parallel to the Prime Ministers' agreement of 25/8, there was also an agreement at the end of 
the 27/8 Vienna summit, in which parties committed (inter alia) to  
 
- EMS (Serbia) and KOSTT (Kosovo*) to implement the Framework and Inter-TSO Agreement 
(September 2015)  
 
With this in mind, I trust that both EMS and KOSTT will be co-operating constructively in the ENTSO-E 
framework, and that the two TSOs will be signing an interconnection agreement that designates KOSTT 
as the TSO for the entire electrical territory of Kosovo. 
 
Thank you very much for your understanding, 
 
Yours sincerely, 
 
Nicholas CENDROWICZ  
 

 
European Commission 
Co-ordinator of the Centre for Thematic Expertise  
Connectivity / Networks and Agriculture, Environment, Regional Development 
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Directorate-General for Neighbourhood and Enlargement Negotiations 
Western Balkans Regional Cooperation and Programmes Unit 
 
LOI 15 03/082 
B-1049 Brussels/Belgium 
+32 2 296 36 87 
nicholas.cendrowicz@ec.europa.eu 
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Dear Mr. Neykov,

I would like to thank you for the last letter of October 3, 2012. Even though I have discharged
the duty of Minister of Energy, Development and Environmental Protection of the
Government of Serbia for only several months now, I am aware of the necessity for a

settlement of the unresolved Case ECS 3/08 as soon as possible. As the state which is shortly
taking over the Energy Community Presidency, we wish to give our own contribution to
further upgrading of the organization work by, among other things, finding solutions for
pending cases.

The Government of the Republic of Serbia is actively preparing for the opening of a concrete
and constructive dialog between Belgrade and Pristina. The range of topics which will be

discussed in an effort to resolve the outstanding issues will also include the energy freld.

The Ministry of Energy, Development and Environmental Protection has proposed that the
unresolved case be also placed on the energy sector agenda for the Belgrade-Pristina dialog.
A settlement of this dispute is only one of the outstanding cases that need to be finalized, to
the mutual satisfaction of both parties. Therefore, we believe that the dialog between
Belgrade and Pristina, which will be conducted at top level, is the right path towards
overcoming this dispute.

As the Minister in charge of energy, I will be on the Serbian negotiating team and I am ready
to engage in finding a solution to this open case through the means of the mentioned dialog.

Sincerely

MINISTER

Zotana

Mr. Slavtcho Neykov, Director
Energy Community Secretariat
Vienna

Cc: UNMIK
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Vienna, 7th December 20L2.

ENERGY COMMUNITY
Energy Community Secretariat
Mr. Slavtcho Neykov, Director

Austria
Viena, Am Hof4, Level 5

Dear Mr. Neykov,

Please find enclosed the oriqinal Letter from Minister of Energy, Development
and Enviromental Protection of t.he Government of Republic Serbia Zorana
Mihajlovic concerning the Energy Community Secretariat Case ECS-3/08.

Respectfully,

Ambassad.or
Milovan BoZinovié
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Energy Communrty Secretaflat (ECS)

Am Hof 4, Level 5, 1 01 0 Vienn¿, Auslna

Phone: 0043 (O)1 535 2222
Fax: 0043 (0)1 535 2222 11

Emarl: contact@enerqy-communrty.orq
Web http://wwwenergy-communrtyorg

Vienna, 3 October 2012
ECS-3 08 0 03-10-2012

Ref: Case ECS-3/08

EXCELLENCY,

By this letter I am following up on my previous letter from 03.08.2012 and our recent meeting in
Belgrade where I expressed my concern as regards the unresolved Case ECS-3/08. As you are
aware of, the Case concerns the obligation of the transmission system operator EMS, owned by
the Serbian state, to compensate ihe transmission system operator of Kosovo*1, KOSTT,
for certain electricity transit through the network operated by it, as well as the lack of compliance by
EMS with Regulation 122812006 for the use of revenues obtained in capacity allocation on
interconnectors between the network operated by KOSTT and neighbouring systems. ln the
Secretariat's assessment, this case not only violates Energy Community law but also constitutes a
serious obstacle to regional integration of electricity markets in South East Europe.

ln 2011, the Secretariat sent a Reasoned Opinion to Serbia describing its concerns in great detail.
The reply received by Serbia did not address these concerns. lnstead, it was announced to solve
the case by negotiations. While this approach is fully acceptable by the Secretariat and follows its
clear preference for an agreement negotiated bilaterally between the two companies involved, it
has not borne any fruits. Despite having urged Serbia repeatedly to come to meetings and to make
proposals, the Secretariat is not aware that any reconciliation discussions have taken place for
more than a year now.

Thus, I see myself compelled to submit a Reasoned Request under Article 28 of the Dispute
Settlement Rules to the Ministerial Council.

H.E. MRS. ZORANA MIHAJLOVIC
MINISTER OF ENERGY, DEVELOPMENT AND ENV¡RONMENTAL PROTECTION
REPUBLIC OF SERBIA

1 
T his designation is without prejudice fo posifions on stafus, and is in tine wíth U/VSCR 1244 and the ICJ Opinion on the Kosovo

declaration of independence

BankRaiffeisenlandesbank Bankcode32000 AccountNumberl5 102825 BIC/SWIFIRLNWAIWW 184N4T953200000015102825



Energy Community

Energy Communrty secretariat (EC5)

Am Hof 4, Level 5, 1010 Vienna, Austna

Phone: 0043 t0l1 535 2222
Fax: 0043 (0)1 535 2222 11

Emarl: conlact@energy-communrty org
Web: http://www energy-communtty org

However, I was very encouraged by our recent meeting as to hear your personal readiness for
concrete dialogue and for finding solut¡ons as soon as possible. Therefore, I would like to invite you

to finalize all open issues concerning the breach of the Energy Community law as identified in the
Secretariat's Reasoned Opinion with the relevant counterpart authorities.

Please, notify the Secretariat about the outcome not later than 31 October 2012. ln case there is
no bilateral agreement reached, the Secretariat shall proceed by submitting the Reasoned Request
to the MC immediately thereafter.

The Secretariat remains at full disposal for further discussion and assistance.

Please accept, Excellency, my highest considerations.

Yours sincerely,

Slavtcho
Director

Bank Raiffeisenlandesbank Bankcode 32000 Accoun t Number 15 1O2 825 BIC/SWIFT RLNWATVW IBAN 4T9532000000 1 5 1 02825



H.E. MR. MILUTIN MRKONJIC
MINISTER OF INFRASTRUCTURE AND ENERGY
REPUBLIC OF SERBIA

Energy Community Secret¿nat (EC5)

Am Hof 4, Level 5, 1010 Vienna, Austria

Phone: 0043 (O\1 535 2222
Fax: 0043 (0)1 535 7222 11

Em¿il: cont¿ct@energy-community.org
Web hltp://www energy-community.org

Vienna, 07 October 2011
S R-MC/O/sne/09 I 07 - 1 0-20 1 I

REF. Serbia - reasoned opinion in relation to Case ECS-03-08

EXCELLENCY,

ln attachment kindly find a reasoned opinion letter in relation to the Case ECS-03_08.

Best regards,

Slavtcho Ne
Director

Bankcode 32000 A(count Number 1 5 102 825 BIC/sWIFT RTNWAIWW tBAN 4f95320000001 51 0282s



2.

Reasoned Opinion

in Case ECS-3/08

l. lntroduction

1. According to Article 90 of the Treaty establishing the Energy Community ("the Treaty" or
"EnC"),the Secretariat may bring a failure by a Party to comply with Energy Community law to the
attention of the Ministerial Council. Pursuant to Article 10 of the ProceduralAct No 2008/01/MC-
EnC of the Ministerial Council of the Energy Community of 27 June 2008 on the Rules of
Procedure for Dispute Settlement under the Treaty ("Dispute Settlement Procedures"), the
Secretariat shall carry out a preliminary procedure before submitting a reasoned request to the
Ministerial Council.

ln August 2008, the Secretariat received a complaint against the Republic of Serbia by the
company KOSTT ("the complainant"). The complainant alleged that Serbia, through actions taken
by the public company EMS, fails to comply with Article 9 of the Treaty read in conjunction with
Articles 3 and 6 of Regulation (EC) 122812003 on conditions for access to the network for cross-
border exchanges in electricity ("Regulation 122812003"), by barring KOSTT from participating in
the inter-TSO compensation agreement ("the ITC agreement"), and from allocating transmission
capacity on the interconnectors with the Contracting Parties adjacent to UNMIK, namely Albania,
the former Yugoslav Republic of Macedonia and Montenegro.

Before approaching the Secretariat, the complainant and UNMIK and Serbia, represented by the
relevant institutions and companies, had already tried to solve the issues raised by the present
complaint bilaterally, as well as with the support of ETSO and the European Commission. None
of these attempts led to a mutually satisfactory solution.

The Secretariat tried to sound out the possibilities for a solution to the case before taking formal
action under the Dispute Settlement Procedures. During 2008 and 2009, the Secretariat
organized several meetings with representatives of KOSTT and the Government of Serbia and
EMS, both separately and together. Possible approaches to the (re-)organisation of the bilateral
relations between both companies were discussed, without agreement being possible. ln early
2010, the Secretariat proposed a Memorandum of Understanding between EMS and KOSTT, on
which again no agreement could be reached. Subsequently, the Secretariat once again
confirmed its readiness to discuss alternative solutions proposed with all companies and
institutions involved.

ln the absence of any such proposal, the Secretariat sent an Opening Letter underArticle 12 of
the Dispute Settlement Procedures to the Republic of Serbia on 17 September 2010. ln the
Opening Letter, the Secretariat preliminarily concluded that the lack of compensation by EMS to
KOSTT for costs incurred as a result of electricity transit on the network operated by it violates
Article 3 of Regulation (EC) 122812003 in cases where the electricity flow originates or ends on
EMS' system. The Secretariat further preliminarily concluded that EMS does not comply with
Article 6(6) of Regulation 122812003 in its usage of revenues resulting from the allocation of
interconnection capacity on the interconnectors with countries adjacent to UNMIK.

ln a reply to the Opening Letter dated 17 November 2011 , the Ministry of Mining and Energy ("the
Ministry") essentially submitted that the Secretariat's arguments were factually and legally wrong,
in particular that KOSTT is not a transmission system operator, and that Serbia complies with its
obligations under Articles 3 and 6 of Regulation 122812003.

Having not been convinced by the Ministry's reply, the Secretariat decided to submit the present
Reasoned Opinion.
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ll. Relevant Facts

1. The complainant's position within UNMIK

8. By an agreement signed by the Ministry of Energy and Mining of the Republic of Serbia ('MEM")
and the Public Utilities Department of UNMIK ('PUD')1 in 2001, PUD was designated for "a

limited time" to maintain and operate the transmission within Kosovo. ln October 2006, KOSTT
was designated as the only transmission system operator ("TSO") in the area under UNMIK
administration by a license issued by the Energy Regulatory Office ("ERO'). Whereas ERO itself
is established by the Law on the Energy Regulator, the legal basis for issuing the license for
electricity transmission system operation in UNMIK are to be found in Articles 16(2) of the Law on
Energy of 2004,2 12(1) of the Law on Electricity of 20043 and 15(2),28(2) and 37 of the Law on
the Energy Regulator oÍ 2004.4 All three Laws were adopted by the Assembly of Kosovo as a
provisional institution of self-government, and subsequently promulgated by the United Nations
lnterim Administration Mission pursuant to UNSC Resolution 1244 of 1999. They were
subsequently repealed and replaced by Laws on Energy, on Electricity and on the Energy
Regulator in October 2010. Articles 11 to 14 of the current Law on Electricity transpose the
provisions of Directive 20Q3154/EC regarding the tasks and responsibilities of transmissions
system operators and make them binding on KOSTT.

9. ln accordance with its license, KOSTT operates the transmission system in the territory of
Kosovo administered by UNMIK. From a Serbian perspective, that network forms an integral part
of EMS' system. This correlates with the Serbian position that the transmission network assets
belong to EMS.

10.The transmission system located in Kosovo is currently interconnected with the transmission
systems of Albania (220 kV interconnector), the former Yugoslav Republic of Macedonia (400 kV
interconnector) and Montenegro (400 kV interconnector). As was confirmed by the Ministry in its
reply, transmission capacity allocation on the part of these interconnectors located on the territory
of Kosovo is not performed by KOSTT, but by the transmission system operator of Serbia, the
fully State-owned company ElektromreZa Srbije ('EMS"). The capacity allocation on all three
borders relevant for the present case is performed by split auctions, where EMS and the
respective other TSO each organize auctions for 50% of the total available cross-border capacity.
For its part, EMS performs exþticit auctions on yearly, monthly and weekly bases.s

11. ln terms of system balancing, KOSTT balances the system by using ancillary services and real-
time dispatching instructions. KOSTT performs primary regulation through generation units
located in Kosovo, whereas secondary regulation is performed on the basis of a bilateral
agreement with Serbia.6 lnstead of tertiary regulation, load-shedding is taking place, on account
of the lack of domestic reserves and lack of access to non-domestic sources. Occasionally
occurring inadvertent deviations are met by a compensation programme sent by EMS and
applied by KOSTT.

2. The complainant's position under international ISO cooperation schemes

t The PUD was established by Regulation UNMIK/REG/2000149 in August 2000 to take care of the management

oversight and regulatory matters relating to public utilities in Kosovo. The tasks assigned to it were later divided between the

Kosovo Trust Agency, the Central Regulatory Unit, the Ministry of Energy and Mining of Kosovo and ERO.
2 Law No.2004/8.t LawNo.2004/10.a Law No.2004/9.5 Pursuant to EMS' "Rules for Allocation of Available Cross-Border Transfer Capacities on Borders of Control Area of
Republic of Serbia and Balancing of Market Participants Schedules from 0ll0ll20ll to 3l/12/2011"u 

See below at paragraph25.



12. ln terms of international transmission system operators'cooperation, KOSTT is not a member of
the European Network of Transmission System Operators for Electricity ("ENTSO-E"), nor has it
been a member of its predecessor organizations, the Union for the Coordination of Transmission
of Electricity ("UCTE") or the European Transmission System Operators (.ETSO').7 EMS, on the
other hand, is a member of ENTSO-E.

13.The synchronous system established through pan-European TSO cooperation now organized
within ENTSO-E is based on control areas and control blocks for the purposes of load-frequency
control. A control area is "operated by a single TSO, with physical loads and controllable
generation units connected within the control area". lt usually coincides "with the territory of a
company, a country or a geographical area, physically demarcated by the position of points for
measurement of the interchanged power and energy to the remaining interconnected networK'. A
control atea"may be a coherent pañ of a control block that has its own subordinate control in the
hierarchy of secondary control'.8

14. Consequently, a control block "comprises one or more control areas, working together in the
secondary control function with respect to the other control blocks of the synchronous area it
belongs fo'.e A control block requires an operator, i.e. a single TsO "responsibte for secondary
control of the whole control block towards ds interconnected neighbours/blocks, for accounting of
all control areas of that block, for organisation of the internal secondary control within the block,
and that operates the overall control of that block."1o Following the disintegration of Yugoslavia
and the subsequent political and technical changes, EMS now acts as the coordinator of the
"SMM' control block made up of three control areas, namely the ones of the TSO of Serbia, the
former Yugoslav Republic of Macedonia and Montenegro. The TSO of these countries are all
members of ENTSO-E. As control block operator, EMS performs the load-frequency control for
the networks of all participating TSO,11 including the one operated by KOSTT.12

15.Not being considered as a control area in accordance with the UCTE terminology, KOSTT is
prevented from allocating capacity on the interconnectors with the transmission systems of
adjacent Contracting Parties. ln administrative terms, this would require a so-called "ElC object"
type Y under the Energy ldentification Code ('ElC"). The EIC coding system was adopted in 2002
by ETSO for the purpose of electronic data interchange in the internal electricity market and
management of schedules on the basis of the ETSO Scheduling System (ESS). ETSO (now
ENTSO-E) acts as the Central lssuing Office of these codes. Whereas an EIC object type Y
would identify a control area, KOSTT works (only) under an EIC object type X identifying a party,
i.e. an individual company. For the purposes of inter-system operator data interchange, an EIC
object type Y is required. Possession of an EIC object type Y is thus also a prerequisite for
interconnection capacity allocation. EMS operates under the EIC object type Y for the control
area covering also the network on the territory operated by KOSTT.

16. Besides the technical rules pertaining to the synchronization of European networks, and the
organization of load-frequency control in particular, some commercial aspects of cross-border
electricity flows are also being dealt with through voluntary TSO cooperation. Of relevance for the
present case are the ITC agreements establishing a mechanism for arranging the compensation
for electricity transit costs as stipulated by Article 3 of Regulation 122812003. Since 2002, several
voluntary ITC agreements covering consecutive periods of time have been concluded within the
framework of ETSO by the members to that organization (now ENTSO-E). Those agreements

7 As of June 2007, KOSTT has been a member of the Southeastern Europe Transmission System Operators (SETSO) Task
Force.
t Glossary of the UCTE Operation Handbook "Control Area". Secondary control : load-frequency control according to the
UCTE Operation Handbook.

'Glossary of the UCTE Operation Handbook "Control Block".
to Glossary of the UCTE Operation Handbook "Control Block Operator".
rl A task previously (until the reconnection of the two UCTE synchronous zones in 2007) performed by the Serbian Electricity
Coordinating Center EKC.
12 

See Item 1.3. of the Temporary Technical Arrangement, below atparagraph25.
3
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used the term "Control Block" differently from the UCTE Operational Handbook. The definition
reads: "Country/Control Block" means the part of the electrical transmission grid delineated by
the location of the reference counters for the measurement of electricity flows at fhe cross-öorder
points on the tie tines 1...), which is treated as a single unit for the purpose of this Agreement."13

17. Starting from 2004, ITC agreements were applied in South East Europe under the umbrella of
SETSO. As of June 2007, the TSOs of South East Europe - with the exception of KOSTT - have
been signatories to and thus fully participating in those agreements. On 3 March 2011, the
currently applicable ITC agreement was signed by ENTSO-E and 39 transmission system
operators. The contract is now a multiyear agreement, and replaces the previous voluntary
agreement.to The subsequent ITC agreements were all signed by EMS only and make no
reference to KOSTT. The TSO of the former Yugoslav Republic of Macedonia and Montenegro,
on the other side, have been parties to the ITC agreements, despite being part of Serbia's control
block.

18. ln the ITC agreements, Serbia has always been designated as one of the "Countries/Control
Blocks", without any special reference to the territory of Kosovo. EMS is listed as both ITC Party
and "Country/Control Block Coordinatoi'rs for Serbia. As such, and subject to the calculations
carried out by the data administrators, EMS alone is the debtor or creditor party, liable to pay or
eligible to be paid to/by other ITC parties compensation for hosting cross-border flows on its
network, including also the network situated on the territory of Kosovo. ln the past, EMS has
always been a creditor party. Since 1 July 2004,16 it has not made any transfers from the
payments received to KOSTT. This has been explicitly confirmed by the Ministry.17 Hence,
potential costs relating to losses or infrastructure as defined by Article 3(6) of Regulation
122812003 incurred by KOSTT are not being compensated for.

19.Based on Regulation 122812003, the European Commission in September 2010 adopted
guidelines on the establishment of an inter-transmission system operator compensation
mechanismtt to be implemented by the European transmission system operators under the
surveillance of the respective regulatory authorities. Despite the fact that these guidelines have
not (yet) been incorporated into the Energy Community, they provide that "the transmission
sysfem operators operating in the territories referred to in A¡úicle 9 of the Energy Community
Treaty shall be entitled to participate in the ITC mechanism" "on an equivalent basrs fo a
transmission system operator of a Member State."'n This includes the territory under the
jurisdiction of UNMIK. Upon expiry of Commission Regulation No 77412010 on 2 March 2011,
Commission Regulation No 83812010 laying down guidelines relating to the ITC mechanism
entered into force.'o The rules on participation of Energy Community Contracting Parties'
transmission system operators remained unchanged. The currently applicable ITC agreement is
based on Commission Regulation No 838/2010.

3. Bilateral agreements between EMS and KOSTT

13 ITC Agreement for 2008 and2009,Item 1.2.1 l.
ra https://www.entsoe.eu/media./news/newssingleview/article/entso-e-puts-in-place-an-enduring-inter-tso-compensation-
mechanism./t' See, for instance, ITC Agreement for 2008 and2009,Item L2.1 l.
16 

See below atparagraph23.
17 Reply, atpage 4.
18 Commission Regulation (EU) No 774l2OlO of 2 September 2010 on laying down guidelines relating to the inter-
transmission system operator compensation mechanism and a common regulatory approach to transmission charging.
tn Item 2.2 of Commission Regulation (EU) No774/2010.
20 Commission Regulation (EU) No 838/2010 of 23 September 2010 on laying down guidelines relating to the inter-
transmission system operator compensation mechanism and a common regulatory approach to transmission charging. This
Regulation is based on the new Regulation (EC) No 71412009 of the European Parliament and of the Council of 13 July 2009
on conditions for access to the network for cross-border exchanges in electricity and repealing Regulation (EC) No 1228/2003.4



20. The bilateral relationship between KOSTT and EMS is governed by two agreements, the
Temporary Energy Exchange Agreement of 2000 and the Temporary Technical Arrangement of
2001. As the Ministry pointed out in its reply, a third agreement, the TemporaryAgreement on
Services, exists only in a draft version, and does therefore not play a role for the present case.
Both agreements in place were entered into between the Public Utilities Department (PUD) of
UNMIK and the Ministry of Energy and Mining of Serbia.

(1) Temporary Energy Exchange Agreement
21.The Temporary Energy Exchange Agreement of 29 June 2000 forms the basis on which both

parties will, "through their respective implementing agencies", "exchange, purchase and transit
electricity.2l

22.Wlth regard to electricity purchase, the Agreement provides for the parties to agree on annual
procurement each year by 31 October of the preceding year, with the terms and conditions for
such purchases to be determined by separate agreement.22 As concerns electricity ex-changes,
the agreement aims at achieving an annual energy exchange balance of close to zero.23 For the
purposes of "accounting and system analysis", "coordinating transmission sysfem maintenance",
"yearly reports on the operation of the interconnection" and"UCTE sfaflsfics", PUD commits to
providing certain data to the Serbian EKC, coordinator of the JIEL control block at the time.24 The
Temporary Energy Exchange Agreement also stipulates the conditions for emergency assistance
between both parties.25

23. As concerns transit in particular, the parties agree to permit electricity transit for the purposes of
the other party to and from third parties.'u ltem 1.4.2 stipulates that "the Party for whom the
electricity transit is pertormed shall reimburse the transit cosfs fo the other Party, in kind or on a
financialöasrs". Compensation in kind is to be computed and paid in accordance with EKC by-
laws. Until 1 July 2004, when EMS ceased to make transfers following the entry into force of the
first ITC agreement, payment was made in kind by electricity supplies.

(2) Temporary Technical Arrangement
24.The Temporary Technical Arrangement of 26 March 2001 describes PUD as the provisional

transmission system operator ("PUD 1...1 will maintain and operate the transmission within
Kosovo"), a task later conferred on KOSTT by the licence issued by ERO, and the Ministry as
provisional system coordinator of the (then) 2nd UCTE synchronous zone (a task later conferred
on EKC and subsequently on EMS). ln that respect, ltem 1.3 of the Arrangement determines that
"for the purposes of load-frequency control, spinning reserue and mutual emergency assrsfance,
the Pa¡ties will be considered a single control area coordinated by the MEM [the Ministry]
dispatch centre...",27 including also the utilities2s of Montenegro and Republika Srpska. For the
purposes of dispatching, on the other hand, ltem 1.2.5 explicitly provides that both PUD and
MEM are responsible for issuing dispatch instructions to generating stations "in their control
area".

2r Introduction to the Temporary Energy Exchange Agreement.

" l'fem 1.1. of the Temporary Energy Exchange Agreement.
t' Item 1.23. of the Temporary Energy Exchange Agreement.
2a Supplement to the Temporary Energy Exchange Agreement.

" Item 1.3. of the Temporary Energy Exchange Agreement.

'u Item L4.1. of the Temporary Energy Exchange Agreement.

" However, EMS does not invoice KOSTT for these services as foreseen by Item I .3. of the Temporary Technical
Arrangement
28 At the time still vertically integated companies.
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25. KOSTT is obliged to remunerate EMS for the provis¡on of its services,2s including the
procurement of secondary regulation by KOSTT from the Serbian utility E/ektroprivreda Serbia
(EPS). KOSTT ceased to pay for these services in April 2007.

26. The Arrangement further covers details regarding maintenance and operation of the circuits
connecting PUD and MEM as well as circuits interconnecting PUD and other (external) utilities in

the former Yugoslav Republic of Macedonia, Montenegro and Albania.'o With regard to so-called
"operating manipulations of the interconnections", ltem 2.1.3. of the Temporary Technical
Arrangement provides that they shall be performed "by each implementing agency [i.e. KOSTT
and EMSI with respecf fo ds equipment in a fully cooperative and suitable manner."

27. Another key purpose of the Arrangement is to enable the data exchange between PUD and the
Serbian side for the purpose of coordination of the UCTE synchronous zone by the latter, as well
as to specify the data provided to EKC for accounting and for harmonisation of electricity
exchange programmes."

(3) Conclusion

28. The two agreements governing the bilateral relationship between the networks in Serbia and
UNMIK are valid "during the lJnited Nations lnterim Administration in Kosovo"32 and have never
been terminated despite the fact that they are partly not complied with anymore. They continue
regulating the bilateral relationship between KOSTT and EMS. This has been contested by the
Ministry, arguing that neither EMS nor KOSTT have signed the agreements. Having been signed
by the Ministry and PUD of UNMIK, they fall in the domain of international law.3s Without
contradicting to this, the Secretariat submits that as forming part of international law, they are
applicable and need to be complied with within the domestic legal orders of both Serbia and
UNMIK. Having been concluded by their respective Contracting Parties, they are thus binding on
both EMS and KOSTT, even more so as both are public companies. Furthermore, they have
been, and still are - in the area of data exchanges etc. - complied with in practical terms, which
evidences the common understanding between both companies that these agreements are
relevant for the relation between them.

29. Moreover, it is to be noted that by an exchange of letters between the signatories, entities
charged to implement the agreements were appointed, namely KEK by UNMlK34 and EMS by
Serbia.

30. The review of the agreements in force reveals that they establish a common control area
between EMS and KOSTT "for the purposes of load-frequency control, spinning reserue and
mutual emergency asslsfance",3s but not for other purposes such as dispatching. ln any event,
the network currently operated by KOSTT forms part of what is now the SMM control block,
coordinated by EMS. Neither the common control area nor the control block cover transits, for
which a specific bilateral compensation rule is in place,36 nor capacity allocation on
interconnectors with third parties, as the autonomy of former Yugoslav Republic of Macedonia's
and Montenegro's transmission system operators in that respect confirms.

'n ltem 1.3. of the Temporary Technical Arrangement.

'o Item 1.2 of the Temporary Technical Arrangement.
3r Introduction and "supplement" to the Temporary Technical Arrangement
t'Item 2.5.2. of the Temporary Energy Exchange Agreement, Item2.4.3. of the Temporary Technical Arrangement.
33 Reply, at pages 4 and 5.
3a Following unbundling of the vertically integrated KEK, KOSTT was designated as transmission system operator in UNMIK
by a license issued by ERO in October 2006.

" Item 1.3 of the Temporary Technical Arrangement.
tu Item 1.4.2 of the Temporary Energy Exchange Agreement. As was set out above, the mutual obligations thereunder are not
honoured anymore in practice.



lll. Relevant Energy Gommunity Law

31. ln the following, a selection of provisions of Energy Community relevant for the present case is
compiled. This compilation is for convenience only and does not imply that no other provisions
may be of relevance for its assessment.

32. Energy Community Law is defined in Article 1 of the Rules of Procedure for Dispute Settlement
under the Treaty ("Dispute Settlement Procedures")" as "a Treaty obtigation or[...] a Decision
addressed fo [a Party]". A violation of Energy Community Law occurs if "lal Pafty fails to comply
with its obligations under the Treaty if any of these measures (actions or omrssions) are
incompatible with a provision or a principle of Energy Community Lavl' (Arlicle 2(1) Dispute
Settlement Proced u res).

33. Article 9 of the Treaty reads:

The provisions of and the Measures taken under this Title shall apply to the territories of the Adhering
Pafties, and to the territory under the jurisdiction of the United Nafions lnterim Administration Mission in
Kosovo.

34. Article 6 of the Treaty reads:

The Pafties shall take all appropriate measures, whether general or pafticular, to ensure fulfilment of the
obligations arising out of this Treaty. The Pafties shall facilitate the achievement of the Energy
Community's fasks. Ihe Parties shall abstain from any measure which could jeopardise the attainment of
the objectives of the Treaty.

35. Article 10 of the Treaty reads:

Each Contracting Pañy shall implement the acquis communautaire on energy in compliance with the
timetable for the implementation of those measures sef ouf in Annex l.

36. Article 94 of the Treaty reads:

The institutions shall interpret any term or other concept used in this Treaty that is derived from European
Community law in conformity with the case law of the Coutt of Justice or the Coutt of First lnstance of the
European Communities. Where no interpretation from fhose Courfs is available, the Ministerial Council
shall give guidance in interpreting this Treaty. lt may delegate that task to the Permanent High Level
Group. Such guidance shall not prejudge any interpretation of the acquis communautaire by the Court of
Justice or the Coutt of First lnstance at a later stage.

37. Article 2 of Directive 2003154/EC reads:

For the purpose of this Directive

3. 'transmission' means the transport of electricity on the extra high-voltage and high-voltage
interconnected system with a view to its delivery to final customers or to distributors, but not including
supply;

4. 'transmission sysfem operator' means a natural or legal person responsible for operating, ensuring the
maintenance of and, if necessary, developing the transmission sysfem in a given area and, where
applicable, its interconnections with other sysfems, and for ensuring the long term ability of the system to
meet reasonable demands for the transmission of electriciU;

13. 'interconnectors' means equipment used to link electricity systems;

38. Article I of Directive 2003154/EC reads:

Member Sfafes shall designate, or shall require undeñakings which own transmrsslon sysfems fo
designate, for a period of time to be determined by Member Sfafes having regard to considerations of

37 Procedural Act No 2008/01/\4C-EIC of 27 June 2008.



efficiency and economic balance, one or more transmrssion sysfem operators. Member Sfafes shall ensure
that transmission sysfem operators act in accordance with Articles 9 to 12.

39. Article 9 of Directive 2003154/EC reads:

Each transmisslon sysfem operator shall be responsible for:

(c) managing energy flows on the system, taking into account exchanges with other interconnected
sysfems. To that end, the transmission sysfem operator shall be responsible for ensuring a secure, reliable
and efficient electricity system and, in that context, for ensuring the availability of all necessary ancillary
services insofar as fhls availability is independent from any other transmission sysfem with which its
sysfem is i ntercon nected ;

40. Article 2 of Regulation 122812003 reads:

For the purpose of this Regulation, the definitions contained in Afticle 2 of Directive 2003/54/EC of the
European Parliament and of the Council of 26 June 2003 concerning common rules for the internal market
in electricity and repealing Directive 96/9AEC fl) shall apply with the exception of the definition of
'interconnector'which shall be replaced by the following:

'interconnector' means a transmission line which crosses or spans a border between Member Sfafes and
which connecfs fhe national transmission sysfems of the Member Sfafes;.

The following definitions shall also apply:

(b) 'cross-border flow' means a physical flow of electricity on a transmission network of a Member State
that results from the impact of the activity of producers and/or consumers outside of that Member Sfafe on
ifs fransmrssion network. lf transmission networks of two or more Member Sfafes form paft, entirely or
pañly, of a single control block, for the purpose of the inter-transmrssion sysfem operator øSO,
compensation mechanism referred to in Afticle 3 only, the control block as a whole shall be considered as
forming paft of the transmission network of one of the Memöer Stafes concerned, in order to avoid flows
within control blocks being considered as cross-border flows and giving rise to compensation payments
under Afticle 3. The regulatory authorities of the Member Sfafes concerned may decide which of the
Member Sfafes concerned shall be the one of which the control block as a whole shall be considered to
form pañ of;

41. Article 3 of Regulation 122812003 reads:

1. Transmisslon sysfem operators shall receive compensation for cosfs incurred as a resu/f of hosting
cross-border flows of electricity on their networks.

2. The compensation referred to in paragraph 1 shall be paid by the operators of national fransmrssion
sysfems from which cross-border flows originate and the sysfems where those flows end.

3. Compensation payments shall be made on a regular basrs with regard to a given period of time in the
past. Ex-post adjustments of compensation paid shall be made where necessary to reflect costs actually
incurred. The first period of time for which compensation payments shall be made shall be determined in
the guidelines referred to in Afticle 8.

4. Acting in accordance with the procedure referred to in Afticle 13(2), the Commission shalldecide on the
amounts of compensation payments payable.

5. The magnitude of cross-border flows hosted and the magnitude of cross-border flows designated as
originating and/or ending in national transmission systems shall be determined on the basr.s of the physical
flows of electricity.

6. The costs incurred as a result of hosting cross-border flows shall be established on the basis of the
forward looking long-run average incremental costs, taking into account /osses, investment in new
infrastructure, and an appropriate proportion of the cost of existing infrastructure, as far as infrastructure is
used for the transmission of cross-border flows, in pafticular taking into account the need to guarantee
security of supply. When establishing fhe cosfs incurred, recognised standard-costing methodologies shall



be used. Benefits that a network incurs as a resu/f of hosting cross-border flows shall be taken into account
to reduce the compensation received.

42. Article 6 of Regulation 122812003 reads:

1. Network congestion problems shall be addressed with non-discriminatory market based solutions which
give efficient economic sþnals to the market pafticipants and transmrssion sysfem operators involved.
Network congestion problems shall preferentially be solved with non transaction based methods, i.e.
methods that do not involve a selection between the contracts of individual market pafticipants.

2. Transaction cuftailment procedures sha// only be used in emergency sifuafions where the transmission
sysfem operator must act in an expeditious manner and redispatching or countertrading rs nof possrb/e.
Any such procedure shall be applied in a non-discriminatory manner. Except rn cases of 'force-majeure',
market pafticipants who have been allocated capacity shall be compensated for any cu¡tailment.

3. The maximum capacity of the interconnections and/or the transmission networks affecting cross-border
flows shall be made available to market participants, complying with safety standards of secure network
operation.

4. Market pafticipants shall inform the transmisslon sysfem operators concerned a reasonable time ahead
of the relevant operational period whether they intend fo use allocated capacity. Any allocated capacity that
will not be used shall be reattributed to the market, in an open, transparent and non-discriminatory manner.

5. Transmisslon sysfem operators shafl as far as technically possible, net the capacity requirements of any
power flows in opposite direction over the congested interconnection line in order fo use this line to its
maximum capacity. Having full regard to network security, transactions that relieve the congestion shall
never be denied.

6. Any revenues resulting from the allocation of interconnection shall be used for one or more of the
following purposes:

(a) guaranteeing the actual availability of the allocated capacity;

(b) network investments maintaining or increasing interconnection capacities;

(c) as an income to be taken into account by regulatory authorities when approving the methodology for
calculating network tariffs, and/or rn assessrng whether tariffs should be modified.

43. ltem 6 of the so-called Congestion Management Guidelines annexed to Regulation 122812003,
as incorporated into the Energy Community acquis communautaire by Decision No 2008/02lMC-
EnC of the Ministerial Council of 27 June 2008 reads:

6. Use of congestion income

6.1. Congestion management procedures assocrated with a pre-specified timeframe may generate revenue
only in the event of congestion which arises for that timeframe, except in the case of new interconnectors
which benefit from an exemption under A¡licle 7 of the Regulation. The procedure for the distribution of
these revenues shall be subject to review by the Regulatory Authorities and shall neither disto¡f the
allocation process in favour of any party requesting capacity or energy nor provide a disincentive to reduce
congestion.

6.2. National Regulatory Authorities shall be transparent regarding the use of revenues resulting from the
allocation of interconnection capacity.

6.3. The congestion income shall be shared among fhe fSOs involved according to criteria agreed
between fhe fSOs involved and reviewed by the respective Regulatory Authorities.

6.4. fSOs shall clearly esfab/rsh beforehand the use they will make of any congestion income they may
obtain and report on the actual use of fhrs income. Regulatory Authorities shall verify that this use complies
with the present Regulation and Guidelines and that the total amount of congestion income resulting from
the allocation of interconnection capacity is devoted to one or more of the three purposes described rn
Article 6(6) of Regulation.

6.5. On an annual basis, and by 31 July each year, the Regulatory Authorities sha// publish a repoft seffing
out the amount of revenue collected for the 12-month period up to 30 June of the same year and the use
made of the revenues in question, together with verification that fhrs use complies with the present
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Regulation and Guidelines and that the total amount of congestion income is devoted to one or more of the
three prescribed purposes.

6.6. The use of congestion income for investment to maintain or increase interconnection capacity shall
preferably be assigned to specific predefined projects which contribute to relieving the existing assocrafed
congestion and which may also be implemented within a reasonable time, particularly as regards the
a uth o risatio n process.

44. Article 2(2) of the Dispute Settlement Procedures reads:

Failure by a Party to comply with Energy Community law may consrsf of any measure by the public
authorities of the Party (central, regional or local as well as legislative, administrative or iudicative),
including undertakings within the meaning of Atticle 19 of the Treaty, to which the measure is attributable.

lV. Legal Assessment

45. The subject matter of the present case falls in two parts, namely the non-payment of
compensation received by EMS for costs incurred for electricity transit through the transmission
network located on the territory of Kosovo, as discussed in section (3.) and the allocation by EMS
of interconnection transmission capacity on the interconnectors with the Contracting Parties
adjacent to UNMIK, namely Albania, the former Yugoslav Republic of Macedonia and
Montenegro, as discussed in section (4.). Prior to the essessment on substance, one procedural
point raised by the Ministry in its reply will be briefly discussed under (1.) ln order to avoid
possible misunderstandings, the scope of the present case will also be demarcated and clarified
in section (2.)

1. Procedural issues

46. ln its reply, the Ministry raises doubts as to KOSTT's legitimacy to submit a complaint under
Article 90 of the Treaty.38

47.|n that respect, the Secretariat recalls that, in line with Article 90(1) EnC, Article 19(1) of the
Dispute Settlement Procedures states that "[p]rivate bodies may lodge a complaint with the
Secretariat against a Pafty arising from any measure the complainant considers incompatible
with Energy Community /aw." Article 19(2) of the Dispute Settlement Procedures defines the
notion of "private body" as encompassing "all natural and legalpersons as well as companies,
firms or association having no legal personalitf'. KOSTT j.s.c. is an energy undertaking
organized as a joint stock company and peforming the activities of transmission system operator
and market operator under the legal framework of UNMIK. lt thus fulfils the definition in Article
19(2) of the Dispute Settlement Procedures.

2. Scope

48. Disputes initiated under Article 90 of the Treaty concern the application or interpretation of
Energy Community law as defined by Article 1 of the Dispute Settlement Procedures.
Consequently, the present case is about compliance of Serbia with the Energy Community
acquis communautaire only, and not with any other legal order, national or international. Energy
Community law establishes an autonomous legal order the interpretation of which is bound only
to the case law of the Court of Justice of the European Union and, as the case may be, the
Ministerial Council (Article 94 of the Treaty).

38 Reply, at page l
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49. The following set of rules, in particular, are outside the scope of the present case in the sense
that they do not form the basis for the assessment of Serbia's compliance:

(1) Rules peftaining to European fSO cooperation

50. The rules pertaining to and adopted by ENTSO-E and its predecessor organizations, UCTE and
ETSO, do not form part of Energy Community law. The rules of these organisations
fundamentally differ from the acquis communautaire in terms of purpose and context, The Energy
Community establishes a legal order sul generis aimed at integrating the energy sectors of its
Parties and implementing the rules and principles developed within the European Union. More
particular, the acquis communautaire relevant to the present case pursues the objective of
establishing open and integrated electricity markets. By contrast, the rules of inter-TSO
cooperation pursue primarily goals of technical (UCTE) or commercial (lTC) nature. This does
neither question their importance nor the increased tasks of ENTSO-E under the so-called third
package. Those tasks, however, are not at stake in the present case.

51. The present assessment does not provide an interpretation of, or pronounces itself on
compliance with, rules adopted within the framework of pan-European TSO cooperation, such as
the UCTE Handbook or the ITC Agreements. This seems important to clarify, as both companies
involved in the present case extensively expressed themselves on their respective interpretation
of terms defined in the UCTE Handbook such as "control area" or "control block". Their
importance for the operation and development of the synchronous electricity transmission grid in
continental Europe as coordinated by UCTE (now ENTSO-E) notwithstanding, these terms and
concepts are only relevant for the purpose of the present assessment to the extent they are
incorporated in the Energy Community acquis communaufaire. This is without prqudice to the
relevance of ENTSO-E's rules for establishing the factual background, as was underlined by the
Ministry.3e

52. Moreover, the present assessment has no bearing on the complainant's aspired membership in
ENTSO-E, an association with its own and autonomous Articles of Association, nor does it affect
its participation in cooperation schemes such as the ITC agreements. Furthermore, the
complainant has not adduced evidence for its claim that "the Republic of Serbia, through,fs ISO
permanently obstructed the pafticipation of KOSff in the ITC mechanism". Hence, whether and
to what extent Serbia disregarded the duty of cooperation between Contracting Parties following
from Article 6 of the Treaty obstructing the participation of the transmission system operator of
KOSTT in an international cooperation scheme such as the ITC agreements does not form part
ofthe present case.

(2) Rules peñaining to network ownership

53. The Secretariat has taken note of the conflicting views by Serbia and UNMIK on ownership of
transmission assets on the territory of UNMlK.ao As has been consistently emphasized by the
Secretariat, the present assessment has no bearing and is not dependent on the question of
ownership of the transmission network. As a general rule, Energy Community law is neutral
towards the question of ownership, which remains to be determined in accordance with general
law of property. For lack of competence, the Secretariat thus cannot accept the Ministry's
invitation to express itself on the question of who owns the network assets on the territory of
Kosovo.al

(3) Rules peftaining to the bilateral agreements between KOSff and EMS

54. Finally, the Secretariat's legal assessment in the present case does not concern the contractual
relations between KOSTT and EMS. The bilateral agreements as summarized above are of

3e Reply, atpage 6.
a0 The Serbian position is expressed, inter alia, in the Reply, at pages 2 and 7 , whereas the position of UNMIK is reflected in
Article l1(1) of the Law on Electricity.
a1 Reply, atpageT.
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relevance to the present case only for the establishment of the factual situation. As follows from
Article 101 of the Treaty in particular, agreements concluded by Contracting Parties prior to the
signature of the Treaty are independent of the latter and need to be adapted or terminated to the
extent they do not comply with Energy Community law.

3. The non-payment of compensation for electricity transit

55. lt is not disputed that EMS currently does not pay any compensation to KOSTT for costs incurred
for electricity transit through the transmission network located on the territory of Kosovo, nor does
it forward to KOSTT the respective share of the net compensation it receives from the ITC funds.

S6.Article 3(1) of Regulation 122812003 stipulates that transmission system operators shall receive
compensation for costs incurred as a result of hosting cross-border flows of electricity on their
networks. This right to compensation follows directly from Energy Community law. lt is
independent of any rights deriving from contractual arrangements, such as ltem 1.4.2 of the
Temporary Energy Exchange Agreement of 2OOO,a2 or the ITC agreements. The Ministry's claim
that the ITC agreement's have only inter parfes effect, and do not create rights and obligations for
KOSTT as a non-signatorya3 is correct. lt is, however, without relevance to the present case,
which concerns Energy Community law, and more particularly Article 3(1) of Regulation
122812003, alone.

57. For the purpose of the present case, the right to compensation under Article 3(1) of Regulation
122812003 requires KOSTT to be a transmission system operator. As KOSTT's status as a
transmission system operator is disputed by the Ministry, this will be assessed in more detail at
(1) below. The second requirement of Article 3(1) of Regulation 122812003 is the incurrence of
costs on the network operated by KOSTT as a result of hosting cross-border flows of electricity.
This will be discussed at (2) below. Finally, a conclusion will be drawn at (3).

(1) KOSTT's sfafus as fransmrssion sysfem operator

58. The Secretariat submits that the company KOSTT is the transmission system operator, within the
meaning of Energy Community law, established under the jurisdiction of UNMIK. This finding
rests on two reasons: KOSTT fulfills the definition of Article 2 No 4 of Directive 2003/54/EC, and
was designated by UNMIK in accordance with Article I of that Directive. Before going into details
of interpretation, some remarks on the status of UNMIK as a Contracting Party to the Treaty
establishing the Energy Community seem appropriate.

(a) UNMIK as a Contracting Party

59. ln the following, the Secretariat will argue that KOSTT is the transmission system operator
designated by UNMIK as a Contracting Party to the Energy Community Treaty. The Secretariat
and the Ministry seem to concur insofar as, for the purpose of implementing the Energy
Community acquis communautaire, references to Member States in the original Directives and
Regulations need to be understood as references to Contracting Parties.aa That said, the Ministry
seems to insist that UNMIK is not a Contracting Party to the Treaty. The Secretariat respectfully
objects. While it is true that all Contracting Parties other than UNMIK are referred to as "Adhering
Parties" in the Preamble of the Treaty, both those "Adhering Parties" and UNMIK are designated
as Contracting Parties in the very same Preamble which, together with the European Union, are
Parties to the Treaty. According to Article 9 EnC, the provisions of Title ll of the Treaty, which
constitute the legal framework for the present case (in particular the acgurs communarJtaire on
energy, Article 10 EnC), apply to the Adhering Parties and the territory under jurisdiction of
UNMIK. The same holds true for participation in the so-called 8th Region according to Article 2(1)
of Decision 2OO9l92lMC-EnC. ln terms of legal obligations, there is thus no difference between

a2 
See above at paragraphs 2l et seq.

n'Reply, atpage 4.
4 Reply, at pages 7 and 8.
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UNMIK and other Contracting Parties. The Ministry's dissenting view would have as a

consequence that UNMIK is under no obligation to implement the Treaty. This is incorrect.

(b) Definition of transmission system operator

60. Energy Community law contains a definition of transmission system operator in Article 2 No 4 of
Directive 200315418C. This definition is autonomous from other legal orders such as the one
established by the technical rules applicable within ENTSO-E.

61. A transmission system operator is defined as "a natural or legal person responsible for operating,
ensuring the maintenance of and, if necessary, developing the fransmrssion system in a given
area and, where applicable, its interconnections with other sysfems, and for ensuring the long
term ability of the sysfem to meet reasonable demands for the fransmrssion of electricdy''. Article
2(1) No 32 of the Law on Energy and Article 2(1) No 38 of the Law on Electricity reproduce that
definition verbatim. Articles 12 of the Law on Electricity, complemented by other provisions, lists
the responsibilities of the TSO, including operation, maintenance, and development of the
transmission system and its interconnectors with other systems, in order to ensure operational
system security and security of supply, management of energy flows on the transmission system,
cross-border flows and congestion, balancing of the energy system and adoption of balancing
rules, maintenance of technical transmission reserve capacity, ensuring availability of ancillary
services, coordinating with operators of neighbouring systems, including the provision of
necessary information, establishment of a mechanism for emergency supply interruption,
ensuring non-discrimination, publishing daily data on transmission capacity, transfer capacity and
reliability, management of congestion on the interconnectors, providing system users with
information, dispatching, give priority to electricity generated from renewable sources, proposing
tariffs and tariff methodologies to ERO, arranging financing of new transmission lines,
interconnectors and other facilities necessary for the transmission system in Kosovo, developing
ten-years system development plans, adopting and complying with the grid code, international
cooperation etc. Furthermore, KOSTT has been unbundled in line with the requirements of
Directive 200315418C and is under an obligation to provide third-party access. ln sum, the laws
applicable to KOSTT transpose the Energy Community acquis relevant for transmission system
operators, including Directive 20031541EC and Regulation 122812003. The review of the
legislation in place in UNMIK thus confirms that from that Contracting Pady's perspective,
KOSTT is a transmission system operator within the meaning of Energy Community law, subject
to all relevant tasks and obligations, and under surveillance by the regulatory authority ERO.

62. That KOSTT, in practical terms, operates, maintains and develops the transmission network in

UNMIK in accordance with the applicable law - with the exception of the activities under dispute
in the present case - is evident from the latter's statutes, codes and reports,ou the statements
issued by the regulatory authority ERO,46 as well as the Secretariat's own involvement in the
framework of, e.9., the development of a market model currently under discussion in UNMIK.
KOSTT is an active participant in the energy markets on both a domestic and regional level. The
Ministry has not put forward claims or facts corroborating the opposite.aT Furthermore. KOSTT
(alone) has also invested in and developed the transmission system on the territory of Kosovo
over the last decade.

63. KOSTT's capacity as a transmission system operator is not affected by the fact that it does not
perform the activities and functions carried out by EMS, including balancing (secondary
regulation) of the network in Kosovo and capacity allocation and congestion management on the
interconnectors with neighbouring countries. The latter activity in particular forms the very
subject-matter of the present case. To argue, as the Ministry does, that KOSTT does not perform

a5 http://www.kostt.com. One of the key documents providing evidence for KOSTT's activities as a transmission system
operator is the Development Plan for 2010-2019, as approved by ERO.
a6 http://www.ero-ks.org. In particular, ERO is responsible of monitoring whether KOSTT performs its activities in accordance
with its license, where all duties related to transmission system operation are set out.
a7 Reply, at page 8.
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certa¡n activities typical for transmission system operators, and that only EMS is recognized
internationally as the transmission system operator responsible for the allocation of cross-border
capacity with all neighbouring countries,as ignores the fact that KOSTT does not refuse these
activities, but is prevented from doing so primarily for legal reasons (non-membership in ENTSO-
E and the lack of an EIC object type Y).as

64. Whether or not the lack of ENTSO-E membership is owed to purely technical reasons, as alleged
by the Ministry,5o or due to the fact that EMS is unduly "pre-empting" KOSTT's membership in
ENTSO-E, as maintained by the complainant, is not to be decided in the context of the present
dispute.

65. Firstly, it is to be recalled that neither secondary regulation, nor capacity allocation and
congestion management are constitutive elements of the definition of a transmission system
operator under Energy Community law. Contrary to what the Ministry contends,sr a TSO does not
necessarily have to perform all tasks referred to by the acquis by itself to be considered a TSO
within the meaning of Energy Community law. This follows already from the fact that the definition
in Article 2 No 4 of Directive 200315418C very broadly refers to the responsibility for "operating,
ensuring the maintenance and, if necessary, developing the transmlssion system", whereas the
detailed list of tasks listed in Articles 9 to 12 of the Directive impose specific obligations on
transmission system operator designated by the Contracting Party in question. Even these
provisions express a certain flexibility, such as "where applicable" (Article 2 No 4), "insofar as"
(Article 9(c) second sentence) "where it has this function" (Article 11(1)) or "whenever they have
this function" (Article 11(6)). To the extent the transmission system operator has been given the
responsibility for concrete activities, it can rely on services provided by other parties without
losing its status as a transmission system operator. ln fact, the provision of such services is one
of the key objectives of the bilateral agreements applicable between KOSTT and EMS which, at
the same time, do assume that an entity other than EMS is the transmission system operator in
the territory of Kosovo.52 Furthermore, there are other examples in the Energy Community where
transmission system operators "outsource" e.g. the provision of balancing services to other
operators,s3 without their status as TSO being put into question. Other recognized transmission
system operators in Contracting Parties operate networks not even part of the (former) UCTE
(now ENTSO-E) system.sa

66. Secondly, any potential technical, commercial or legal reasons for KOSTT not performing all
system balancing tasks, such as secondary and tertiary control, but also capacity allocation may
change over time. Making the status of the transmission system operator dependent on such
volatile circumstances would not only run counter to the general principle of legal certainty, it
would also deprive the Contracting Party in question of the possibility to fulfil all other tasks to be
assigned to a transmission system operator, and thereby of implementing Energy Community
law.

67. The fact that "for the purposes of load-frequency control, spinning reserue and mutual emergency
assrsfance, the Pafties will be considered a single control area coordinated by the MEM [the
Ministryl dispatch centre..."55 does also not call into question KOSTT being the transmission
system operator of UNMIK. As has been reasoned above,uu the Energy Community establishes

a8 Reply, atpage 3.
ae See above at paragraph 15.
so Reply, at page 3.
5r Reply at page 8.
tt The Temporary Technical Arrangement of 26 March 2001 provideslhaL"P[JD [of UNMIK, KOSTT's predecessor
organization] will mqintain ønd operate the transmission within Kosoyo".
53 E.g. the case of Montcnegro.
5a Namely OST of Albania.

" However, EMS does not invoice KOSTT for these services as foreseen by Item 1.3. of the Temporary Technical
Arrangement
56 See at paragraph 48 above.
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an autonomous and distinct legal order, pursuing objectives related to market integration and
market reform in accordance with European Union law and principles. As follows from the Treaty,
and Article 94 in particular, the terms and concepts derived from European Union law is to be
interpreted in homogeneity with the latter, and not with the rules of a third-party institution, let
alone bilateral agreements. Both the rules established under UCTE and the bilateral agreements
as summarized abovesT serve different purposes, namely the technical functioning of a
synchronous system, and the cooperation of two neighbouring transmission systems following
their disintegration in the late 1990s, respectively. Consequently, the definition of a transmission
system operator in Article 2 No 4 of Directive 200315418C is independent of the definition of a
control area given in the UCTE Handbook or the bilateral agreements.ut Unlike other, more
technical provisions of Energy Community law,5e Article 2 No 4 of Directive 2003t5418C does not
refer to control areas. Rather, that Article defines a transmission system operator on the basis of
its "responsibilities", thus using a normative and not a technical criterion. Responsibility is
determined by designation, a concept which will be discussed below.60 This approach is in line
with the EU's/Energy Community's general objective of making natural monopolies accessible by
imposing concrete responsibilities on each and all Contracting Parties, to be passed on to their
transmission system operators.6l

68. Further, the Ministry's claim that "recognition" of KOSTT as a transmission system operator would
entail the "creation" of a "new" electricity border, namely the one between the systems operated
by EMS and KOSTT respectively, and would further fragment the market by introducing
additional barriers to free electricity flows,62 is also to be rejected in the context of the present
case. KOSTT's status as a transmission system operator follows directly from the fact that Serbia
and UNMIK are two, and not one, Contracting Parties to the Energy Community. Electricity flows
between the two systems involved fulfil eo þso the definition of "cross-border flows" in Article
2(2)(b) of Regulation 122812003. As regards the purported "market fragmentation", the
Secretariat would like to recall that the Energy Community, within the so-called 8th region
established by the Ministerial Council, pursues the objective to integrate that region, most notably
through a project for common and regionally coordinated congestion management and capacity
allocation.

69. Finally, and contrary to what the Ministry puts forward in its reply,63 ownership over the network
assets is irrelevant for the definition and designation of transmission system operators. lt is
neither required by Article 2 No 4 of Directive 20031541EC, nor is it of no relevance under Article I
of Directive 200315418C. Quite the contrary, that provision requires Contracting Parties to either
designate transmission system operators ot "require undertakings which own transmrsslon
sysfems" to do so. Hence, the Directive assumes that transmission system operation and
ownership can be independent of one another, and that a transmission system operator does not
necessarily have to own the transmission assets it operates. This is confirmed by Recital 10 of

57 See at paragraphs 20 et seq.
58 See at paragraph 24 above.

'n The fact that the so-called Congestion Management Guidelines in two places (Items 1.7 and 1.8) make reference to "control
areas" is not such as to challenge the autonomy of the defrrition of a transmission system operator given in Article 2 of
Directive 2003/54lEC. The Guidelines to Regulation 1228/2003 are of a technical nature adopted under comitology procedure

and do not intend to, nor can, affect the provisions of the Directive.
60 

See below at paragraphs 7l et seq.
6r For the sake of completeness, it is to be noted that also the bilateral agreements, and more precisely the Temporary
Technical Arrangement of 26March200l, also uses a normative TSO definition by stating that*PUD [of LINMIK, KOSTT's
predecessor organization] will maintqin and operate the transmission within Kosovo" . As regards the UCTE definition of a
control area displayed above (an area "operated by a single TSO ..."), one may also note that that definition relies on the
definition of transmission system operator as a prerequisite, rather than introducing additional criteria for the TSO definition.
62 Reply, at pages 2 and 3.
63 Reply, at page 2, second indent. 
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Directive 200315418C, according to which "the designated system operators may be the same
u n de rtaki ng s own ing th e i nfrastruct.t re."64

70. The Ministry's argument that KOSTT could not comply with the requirement of ownership
unbundling, nor become an independent system operator under Directive 20091721EC due to the
lack of ownership or Serbia's consent respectively,6s must also be rejected. Firstly, this Directive
is not (yet) to be implemented by the Energy Community Contracting Parties. The Ministerial
Council on 7 October 2011 decided for a general implementation deadline of 1 January 2015.
Secondly, as has been mentioned above, UNMIK does assume that KOSTT owns the
transmission assets in Kosovo.66 Whether and to what extent this is the case is not part of the
subject-matter of this dispute. Thirdly, and only for the sake of completeness, it is to be noted that
EMS currently does not own the network operated by it.

(c) Designation of transmission system operators

71.|t follows from the above that the designation of a transmission system operator determines its
responsibility, a constitutive element of its definition. Without designation, a company cannot be
regarded as a transmission system operator. Following unbundling of the formerly vertically
integrated company KEK carried out by the Kosovo Trust Agency (KTA) of UNMIK, KOSTT was
designated as transmission system operator in UNMIK by a license issued by ERO in October
2006.

72. Based on the Serbian Constitution, the Ministry in its reply argues that all government agencies
within the Serbian Province of Kosovo and Metohija are bound to represent and protect the
interests of the Serbian State.67 By this, the Ministry evidently questions ERO's legitimacy to
designate transmissions system operators, in particular if against the interests of the Republic of
Serbia. ln that respect, the Secretariat recalls that designation of a transmission system operator
falls within the prerogative of each Contracting Party under Article I of Directive 2003/54/EC. lt is
undisputed that "úhe United Nafions lnterim Administration Mission in Kosovo pursuant to United
Nations Security Council Resolution 1244" is a Contracting Party to the Treaty. Under Resolution
1244, to which the Treaty makes explicit reference, organizing the "development of provisional
institutions for democratic and autonomous self-government' and "transferring, as fhese
institutions are established, its administrative responsibilities"6s rank among the key goals and
tasks of UNMIK. On this basis, the Special representative adopted Regulation 2001/9, which
promulgated the Constitutional Framework of UNMIK. The Constitutional Framework empowers
the Assembly of Kosovo to adopt legislation which would have the force of law within UNMlK,6e
and envisages "mrnrstries and other executive agencies" to exercise executive authority and
implement Assembly laws.7o The energy laws of 2OO4 and 2010, establishing ERO as an
executive egency and tasking it with, inter alia,licensing a transmission system operator, were
adopted by the Assembly. The Secretariat has no doubts that this legal framework, which was
meant to transpose European energy legislation, was also in line with the Constitutional
Framework of UNMIK. The same goes for the designation of KOSTT as a transmission system
operator under this legal framework.

73.For similar reasons, the Ministry's argument that, besides the energy legislation applicable in
UNMIK, also the Energy Law of Serbia provides for a legal basis for the licensing, by the Serbian
energy regulatory authority, of a transmission system operator operating the network on the
entire territory of Serbia (i.e. including the territory of Kosovo),t' is to be rejected. By this

ø Emphasis added.
65 Reply, atpage2.
uu See paragraph 6l above.
67 Reply, at page 2, frstindent.
ut Items I 0 and 1 1(c) and (d) of LINSCR 1244.
6e See also the Advisory Opinion of the Intemational Court of Justice of 22 July 2010, at paragraph 89.
t0 Item 9.33 of the Constitutional Framework.
7r Reply, atpa1e2, second indent.
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argument, the Ministry assumes that its own legislation takes precedence over legislation
promulgated by UNMIK.

74.|n this regard, the Secretariat, firstly, recalls that the lnternational Court of Justice recently
clarified that "fhe object and purpose of resolution 1244 (1999) was to establish a temporary,
exceptional legal regime which, save fo the extent that it expressly preserued if, superseded the
Serbian legal order ...".72

75. Secondly, Energy Community law is equally opposed to the purported precedence of Serbian law
over UNMIK legislation and administrative action based upon it. Articles I and 2 No. 4 of
Directive 200315418C clearly require Contracting Parties to designate one or more transmission
system operators fot"a given area". This obligation can only be fulfilled by the Contracting Party
having jurisdiction over the area where the network is located. Again, the only Contracting Party
with jurisdiction on the territory of Kosovo in the context of the Energy Community is UNMIK. By
assigning clear responsibilities to the Contracting Parties along their respective jurisdictions,
Energy Community law thus excludes any possible conflict of domestic legislations, and even
more so, precedence of one Contracting Party's legislation and administrative practice over the
territory falling under the jurisdiction of another Contracting Party. The Ministry's argument that
Serbian law prevails over the laws and administrative decision taken within the constitutional
framework of UNMIK must thus be rejected.

76. Finally, the review of the bilateral agreements concluded between UNMIK and Serbia, as
summarized above,73 also shows that both parties, including Serbia, recognized the existence of
a transmission system operator other than EMS in UNMIK. lt may be recalled that the Temporary
Technical Arrangement stipulates that "PUD [of UNMIK] will maintain and operate the
transmission within Kosovo", a task later conferred on KOSTT by the licence issued by ERO.
Within the framework for inter-TSO coordination established by these agreements, the
signatories agreed, among other things, that the UNMIK transmission system operator performs
key activities pertaining to system operation such as maintenance,to dispatching,Ts operating
manipulations of the interconnectionsTo and covering the losses on interconnection lines.77

(2) Costs incurred as a result of hosting cross-border flows of electricity on the network operated
by KOSTT

77.For the purpose of the following assessment, the Secretariat will assess the remaining two
requirements of Article 3(1) of Regulation 122812003, namely the occurrence of cross-border
flows (a) and the inccurrence of costs as a result of that (b).

(a) Cross-border flows on the network operated by KOSTT

78. lt is not disputed that electricity flows (transits) take place through the network assets located on
Kosovo territory. ln fact, this is acknowledged by both Serbia and UNMIK in the context of their
bilateral agreements. ln the Temporary Energy Exchange Agreement of 2000, both parties
agreed not only to permit electricity transit for the purposes of the respective other party to and
from third parties,Ts but also to reimburse the transit costs.

79. The Secretariat submits that these transits constitute "cross-border flows" within the meaning of
Article 3 of Regulation 122812003.

t'Advisory Opinion of the Intemational Court of Justice of 22 July 2070, atparagraph 100, emphasis added.
73 See at paragraphs 20 et seq. above.
7a As acknowledged by Items 1.2.1 and2.1.4. of the Temporary Technical Arrangement.
75 As acknowledged by Item 1.2.5 of the Temporary Techr,ical Arrangement.
tu Item 2. I .3. of the Temporary Technical Arrangement.
77 "Each parly shall cover losses that occur on its own portion of interconnection lines", Item 1.5.2. of the Temporary Energy
Exchange Agreement.
tt Item 1.4.1. of the Temporary Energy Exchange Agreement.
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80. The notion of "cross-border flows" is defined by Article 2(2)(b)of Regulation 122812003 as follows:
"'cross-border flow' means a physical flow of electricity on a transmrssion network of a Member
State that resu/fs from the impact of the activity of producers and/or consumers outside of that
Member State on ifs úransmission network. lf transmrssion networks of two or more Member
Súafes form paft, entirely or partly, of a single control block, for the purpose of the inter-
transmission system operator (TSO) compensation mechanism refened to in Afticle 3 only, the
control block as a whole shall be considered as forming pañ of the transmrssion network of one
of the Member Sfafes concerned, in order to avoid flows within control blocks being considered
as cross-öorder flows and giving nse fo compensation payments under Article 3. The regulatory
authorities of the Member Sfafes concerned may decide which of the Member Sfafes concerned
shall be the one of which the control block as a whole shall be considered to form part of'.

81. As stated above, and generally accepted by the Ministry, the term "Member States" is to be
understood as referring to the Contracting Parties in the context of the acquis' incorporation in the
Energy Community, and in particular Title ll of the Treaty. Hence, a cross-border flow as defined
by the first sentence of Article 2(2)(b) of Regulation 122812003 is the physical flow of electricity
on the transmission network of one Contracting Party (UNMIK) resulting from the impact of
producer and/or consumer activities outside the relevant territory on UNMIK's transmission
network. Again, it is not disputed that such cross-border flows atfecting the transmission network
operated by KOSTT take place.

82. The term "cross-borded' does not necessarily require borders between states. The definition
given by Article 2(2)(b)of Regulation 122812003 is neutral with respect to political borders by
referring only to transmission networks within one Contracting Party and activities outside that
Contracting Party. For the purpose of the compensation right under Article 3 of Regulation
122812003, cross-border flows are thus those electricity flows on the network operated by KOSTT
which result from the impact of a producer and/or consumer activities outside the territory. This
includes all Contracting Parties (including Serbia) and Parties to the Energy Community Treaty,
but also third parties.

83. Finally, it is to be noted that the second sentence of Article 2(2)(b)of Regulation 122812003
excludes flows between transmission networks of two or more Contracting Parties forming part
"of a single control block, for the purpose of the inter-transmrssion sysfem operator (ISO)
compensation mechanism referred to in A¡ficle 3 on$'. However, the review of the two bilateral
agreements in place reveals that a single control block within the meaning of Article 2(2)($of
Regulation 122812003 is not established. To the Secretariat's understanding, the Ministry concurs
with that finding in its reply.Te ln that case, the following remarks on the (non-)applicability of the
second sentence of Article 2(2)(b)of Regulation 122812003 to the present case are for the sake of
completeness only.

84. ln this respect, it may be recalled that the second sentence of Article 2(2)(b)of Regulation
122812003 was tailored to the special case of Germany, the only country including more than one
ITC party, some of which are located outside the German territory. The ITC agreements
concluded under ETSO and ENTSO-E were signed jointly by the "German ITC Party" consisting
of the four network operators in Germany, as well as the Luxembourg network operator and two
Austrian TSO, "acfrng for the purposes of this Agreement as one single pafty and accepting to be
bound for their respective obligations and liabilities hereunder on the basis of joint and several
liability."8o Similar arrangements exist between the TSO of the Baltic States. The purpose of the
second sentence of Article 2(2)(b)of Regulation 122812003 is basically to accommodate these
constellations. lt may be added that, unlike in the German or Baltic cases, the ITC agreements do
not make any reference to KOSTT as being linked to and/or represented by EMS, and thus do
not acknowledge the existence of a control block within the meaning of the definition given in the

7e Reply, at pages 9 and 10.80 ITC Agreement for 2008 and2009.It needs to be underlined in that respect that the non-German parties of the
"German ITC Party" are actually compensated for electricity transits through their networks.
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agreements.sl That does not mean that an arrangement similar to the German or Baltic one could
not apply between EMS and KOSTT in the future.82

85. Furthermore, the bilateral agreements between KOSTT and EMS do not establish a single control
block for ITC purposes only, as would be required by the second sentence of Article 2(2)(b)of
Regulation 122812003. This is not disputed. First of all, they were concluded in the years 2000
and 2001 and thus predate both Regulation 122812003 and the ITC agreements. Secondly, only
the Temporary Energy Exchange Agreement of 29 June 2000 contains provisions on electricity
transit. That agreement, however, falls short of establishing a "control block for ITC purposes
on$', as it "only" provides for the possibility of electricity transit, and lays down rules on
compensation. To the extent the bilateral agreements may be considered as establishing or
extending a control block (the former JIEL and now SMM control block) under the coordination of
EMS, this is a control block within the UCTE definition, i.e. coordination of the secondary (load-
frequency) control function in the UCTE synchronous area,83 but not a control block "for ITC
purposes on$'. The bilateral agreements are also not in line with the definition of "control block"
given in the ITC agreement, as given above.sa Finally, if the SMM control block were to be
considered as an ITC control block, this would mean that also the TSO of the former Yugoslav
Republic of Macedonia and Montenegro would not independently participate in the ITC scheme,
which is the case in practice.

(b) Transit costs

86. Article 3(6) of Regulation 122812003 establishes the methodology for calculating the costs to be
taken into account for compensation under Article 3(1) of Regulation 122812003. Costs to be
compensated need to relate to the costs of losses incurred by transmission systems as a result of
the transit, and the costs of making infrastructure available to host such transits.

87. As was already explained in the Opening Letter, it is not necessary, for the purpose of the
present case, to establish the total amount of costs due under this provision.tu ln its reply, the
Ministry challenges the methodology used by KOSTT when calculating the costs under Article
3(6) of Regulation 1228t2006.tu The present dispute is not a damage claim against the Republic
of Serbia, but a case for non-compliance of Serbia with the Energy Community acgurs, and
namely Article 3(1) of Regulation 122812003. Any claim for compensation of KOSTT against EMS
would have to be made in front of domestic courts or an arbitration tribunal. Evidently, the
calculation to be made in these fora will be a complex one, and will have to take into account all
circumstances of the case, including - as stipulated by Article 3(6) of Regulation 122812003 - "an
appropriate proportion of the cost of existing infrastructure, as far as infrastructure rs used for the
transmission of cross-border flows".

88. ln that context, the Secretariat would like to reiterate that the total costs does not necessarily
have to correspond to the ITC payments received by EMS for the parts of the network operated
by KOSTT, as Article 3 of Regulation 122812003 is applicable þso iure, i.e. without any further
implementation by the main addressees of Regulation 122812003, the transmissions system
operators. ln the future, i.e. if the Commission Regulation laying down guidelines relating to the
ITC mechanismsT is incorporated in the Energy Community, legally binding criteria for calculating
the costs under what is now Article 3(6) of Regulation 122812006 may also apply to EMS and
KOSTT. Furthermore, the Secretariat reiterates that Article 3(1) of Regulation 122812003 cannot
be used as a basis for the compensation of costs incurred before the entry into force of the
Treaty. And finally, the Secretariat cannot and will not pronounce itself on any counter-claims

81 
See ITC Agreement for 2008 and2009,Item 1.2.1I and paragraphs 17 and 18 above.

t'This is also indicated in a letter of 16 November 2010 by the Secretary-General of ENTSO-E to KOSTT.
t' Glossary of the UCTE Operation Handbook "Control Block".
8a 

See at paragraph 16 above.
85 The complainant claims compensation of some € 8.500.000 for the period of July 2004 - July 2009.
E6 Reply, atpageg.
87 

See at paragraph l9 above.
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EMS may have against KOSTT on other grounds, such as the provision of secondary control
services, network ownership etc.

89. That said, and for the purpose of the present case, it is not disputed that costs were and are
incurred as a result of hosting cross-border flows on the network operated by KOSTT. The
occurrence of "transit cosfs" triggered the compensation scheme stipulated in ltem 1.4.2 of the
Temporary Energy Exchange Agreement between UNMIK and Serbia. The occurrence of costs
due to electricity transits on the network operated by KOSTT, including a high level of
transmission losses, is further confirmed by the energy regulatory authority of UNMIK, ERO.88 lt
is finally not disputed that KOSTT - and ultimately the electricity customers in Kosovo through
the transmission tariffs - bears the costs for operation, losses and maintenance as a result of
hosting transit flows.

(3) Conclusion

90. lt follows from the above that KOSTT, as the transmission system operator designated under the
constitutional framework of UNMIK, is entitled to compensation for the costs incurred as a result
of electricity flows on its network resulting from the impact of producer and/or consumer activities
outside the Kosovo territory.

91. According to Article 3(2) of Regulation 12281200$ EMS as the transmission system operator
designated by the Republic of Serbia is under an obligation to compensate KOSTT for all cases
where the electricity flow originates or ends on its system. By failing to do so, the Republic of
Serbia, to which actions and non-actions of its state-owned transmission system operator are
imputable under Article 2(2) of the Dispute Settlement Procedures, fails to comply with Article 3

of Reg ulati on 122812003.

4. The capacity allocation on the interconnectors with third pafties

92. The second part of the subject-matter of the present case concerns capacity allocation on the
interconnectorsse between the transmission system operated by KOSTT and the transmission
systems of the adjacent Albania, former Yugoslav Republic of Macedonia and Montenegro.

(1) Preliminary remarks

93. lt is not disputed that EMS, and not KOSTT, performs congestion manegement and allocates
(50% of) the available transfer capacities on these interconnectors.no For this purpose, EMS on a
monthly basis, following a pre-determined procedure published on its website, and subject to pre-
determined terms and conditions, concludes contracts on the right of cross-border capacity use
with interested market participants.

94. Congestion management and capacity allocation on interconnectors fall within the tasks of
transmission system operators under Directive 20031541EC and Regulation 1228/2003. The
latter, including the so-called Congestion Management Guidelines annexed to Regulation
1228t2003,n' lays down rules for how congestion management and capacity allocation are to be
performed. The fact that Serbia (and other Contracting Parties) have not fulfilled their obligation
to perform common coordinated congestion management methods and procedures for allocation

tt Letter by the Chairman of ERO dated 15 November 2010.
tn Article 2(1) of Regulation 1228/2003 defines an interconnector as "a transmission line which crosses or spans a border
betyveen Member States and which connects the national transmission systems of the Member States" . In the context of the
Energy Community, the term "Member States" is to be understood as "Contracting Parties", including UNMIK. The term
"border" does thus not necessarily relate to a boundary between states, but between Contracting Parties. In any event, it is not
disputed to the Secretariat's knowledge,that the three interconnectors at issue in the present case each cross or span a border
between states.
eo 

See at paragraph l0 above.
er Incorporated into the Energy Community acquis communautaire by Decision No 2008/02llMC-EnC of the Ministerial
Council of27 June 2008.
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of capacity as required by ltem 3.2 of the Congestion Management Guidelines and Article 2(2) of
Decision 20081021MC-EnC, forms the subject matter of a different dispute in Case ECS-6/1 1.

95. ln the Opening Letter, the Secretariat, based on Regulation 122812003 and the Congestion
Management Guidelines set out its understanding that, until the time a regionally coordinated
scheme takes effect, (bilaterally coordinated) congestion management methods and procedures
for allocation of capacity fall within the responsibility of "the transmission system operators
involved", i.e. the transmission system operators between whose transmission systems the
interconnector in question is situated, without prejudice to possible delegation of this
responsibility by one of the transmission system operators involved to a third party These
explanations were related to the respective controversy between EMS and KOSTT at the
informal stage of the procedure.

96. At the same time, the Opening Letter concluded that - as the lack of KOSTT's involvement in

managing congestion and allocating capacity on the three specified interconnectors is directly
linked to the lack of recognition as a control area under the UCTE handbook, and the non-
issuance of an EIC object type Y by ENTSO-E - the lack of power to allocate interconnection
capacity cannot be clearly and unequivocally attributed to an action or non-action by EMS and
thus the Republic of Serbia as would be required under Article 6 of the Treaty. There have been
no new findings in that respect.

(2) Usage of revenues resulting from the allocation of interconnection

97. Article 6(6) of Regulation 122812003 requires that any revenues resulting from the allocation of
interconnection "sha// be used for one or more of the following purposes. (a) guaranteeing the
actual availability of the allocated capacity; (b) network investments maintaining or increasing
interconnection capacities; (c) as an income to be taken into account by regulatory authorities
when approving the methodology for calculating network tariffs, and/or rn assessrng whether
tariffs should be modified." This limitation of possible usage is further specified in ltem 6 of the
Congestion Management Guidelines.

98. lt is not disputed that EMS obtains revenues from performing congestion management on the
three specified interconnectors, including the allocation of capacity. This is implicitly confirmed by
the Ministry,s2 without it being necessary, for the purposes of the present case, to determine the
total amount of those revenues.tt

99. ln its reply, the Ministry, contesting any failure to comply with Article 6(6) of Regulation
122812003, submitted that the total revenues of EMS, as approved by the regulatory authority,
include - among other positions - also the revenue from allocation of cross-border transmission
capacity, which, in turn, also includes the revenues obtained on the interconnectors with Albania,
former Yugoslav Republic of Macedonia and Montenegro.sa

1 00. The Ministry went on to state that among other things, the following costs were also
covered from the total approved revenues:

- Costs related to infrastructure, including the cost of construction of the existing transmission
network, which includes the transmission network in the territory of Kosovo built up to the year
1 999;

- Costs related the provision of ancillary services, including primary, secondary and tertiary
reserves and regulation (also) for the territory of Kosovo. Provision of these ancillary services by
EMS guarantees for the transmission cross-border capacity, including on the borders with
Albania, former Yugoslav Republic of Macedonia and Montenegro;

e2 Reply atpage 12.
nt KOSTT claims an amount of some € l0 mio for the period of 2004-2008 of revenue from the Republic of Serbia. In the

context ofthe present procedure, it is not for the Secretariat to express itselfon that amount.
ea Reply atpage 12.
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- Costs related to the construction of new interconnectors power lines, such as the construction of
a 400 kV interconnection between Serbia and the Former Yugoslav Republic of Macedonia,
which increasing the cross-border transmission capacity.

101. Based on this submission, the Ministry concludes that it complies with Article 6(6) of
Regulation 122812003.s5

102. The Secretariat respectfully objects to that. The usage by EMS of the revenues from
allocating capacity on the three specified interconnections is not in line with what is required by
said provision.

103. Firstly, Article 6(6) of Regulation 122812003 requires that "any" revenues resulting from
the capacity allocation on interconnectors are used for at least one of the purposes specified in
that provision. As follows from the Ministry's submission, the revenue obtained from capacity
allocation on the three interconnectors subject to the present dispute becomes part of EMS'
overall revenues, which are then spent to finance all of EMS' activities, among which are the
ones listed above. This approach does not ensure that any and all revenues resulting from
interconnection capacity allocation on the three interconnectors in question are used for the
required purposes. On the contrary, they may well, and are likely to be used to finance (also)
other activities.

104. ln that respect, it may be recalled that ltem 6.4. of the Congestion Management
Guidelines requires transmission system operators to "clearly esfaö/rsfi beforehand the use they
will make of any congestion income they may obtain and report on the actual use of this income."
The national regulatory authority is responsible for reviewing "the procedure for the distribution of
... revenues' (ltem 6.1. of the Congestion Management Guidelines). lt "shall be transparent
regarding the use of revenues resulting from the allocation of interconnection capacitf' (ltem 6.2.
of the Congestion Management Guidelines), and "sha// verify that this use complies with
[Regulation 122812003 and the Congestion Management Guidelines] and that the total amount of
congestion income resulting from the allocation of interconnection capacity is devoted to one or
more of the three purposes described in Article 6(6) of Regulation 11228120031" (ltem 6.4. of the
Congestion Management Guidelines). Furthermore, the regulatory authority shall publish, "on an
annualöasig and by 31 July each year, ... a report setting out the amount of revenue collected
for the l2-month period up to 30 June of the same year and the use made of the revenues in
question, together with verification that fhrs use complies wfh [Regulation 122812003 and the
Congestion Management Guidelinesl and that the total amount of congestion income is devoted
to one or more of the three prescribed purposes" (ltem 6.5. of the Congestion Management
Guidelines). These requirements, which the regulatory authority has not fulfilled, serve precisely
the purpose to ensure transparency of the use of congestion revenue, as well as its specificity in
the sense that the entire congestion revenue is used for the purposes listed in Article 6(6) of
Regulation 122812003 only. For the lack of transparency and specificity alone, Article 6(6) of
Regulation 122812003 is not properly implemented.

105. Secondly, the usages offered by the Ministry do not correspond to the ones listed in
Article 6(6) of Regulation 122812003.

106. Under Article 6(6)(a), the revenue would need to be used for guaranteeing the actual
availability of the allocated capacity. Making available primary, secondary and tertiary reserves
and regulation helps maintaining the frequency, alleviating imbalances or substantial congestion
in the network. However, by doing so, EMS fulfils a general obligation within the UCTE
synchronous zone for the entire control area for which it provides these services, as well as
under the bilateral agreements between UNMIK and Serbia.nu Neither does it earmark the
revenues from capacity allocation on the interconnectors in question, nor does it use them in a
specific manner to specifically guarantee the availability of the allocated capacity on these, as

e5 Reply, atpage 12.
e6 Namely the Temporary Technical Arrangement.
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would be required by Article 6(6Xa) of Regulation 122812Q03, i.e. by buying back capacity rather
than cancelling capacity right in the event of difficulties.eT

107. Under Article 6(6Xb), the revenue would need to be used for investments into network
maintenance or increase of interconnection capacities. Construction of new interconnectors
between Serbia and neighbouring countries may increase the interconnection capacity on the
network operated by EMS, but not on the network operated by KOSTT, and is not meant to
relieve eventual bottlenecks on the congested interconnectors in question. The planned 400 kV
interconnection between Serbia and the Former Yugoslav Republic of Macedonia mentioned by
the Ministry would be directly connecting EMS' network with that of MEPSO, without connection
to the network operated by KOSTT. Furthermore, it is undisputed that all investments in
interconnectors with the network operated by KOSTT, including the construction of new
interconnectors, are financed solely by KOSTT, and not from the revenues obtained by capacity
allocation. Finally, costs related to existing infrastructure on the territory of Kosovo, i.e. costs
incurred over ten yeers ago, can evidently not be considered costs financed revenues from the
allocation of interconnection capacity which occurred after those investments, namely from 2006
onwards.

108. UnderArticle 6(6Xc), the revenue would need to be used as an income to be taken into
account by regulatory authorities in setting/modifying the network tariffs or the methodologies for
their calculation. The revenue would thus have to be an income capable of reducing the overall
level of transmission tariffs on the network operated by KOSTT. This is obviously not the case, as
the revenues obtained by EMS are not passed on to KOSTT, and are thus not reflected in the
tariff decisions by ERO, the regulatory authority in UNMIK.

109. Finally, the Secretariat would like to point to the ,,ECRB EWG Benchmarking Report on
Compliance with Regulation (EC) No 122812003 and the Congestion Management Guidelines" of
April 2008. Contrary to what the Ministry asserts in the reply, the Serbian regulatory authority
stated in its reply to a questionnaire related to the use of congestion income that "Congestion
management income rs used as an income to be taken into account by regulatory authorities
when approving the methodology for calculating network tariffs, and/or rn assessrng whether
tariffs should be modified,"ss i.e. third option under Article 6(6) of Regulation 122812003. As
follows from the preceding paragraph, however, this does not affect the transmission taritfs on
the network operated by KOSTT interconnected by the three lines in question, and does thus not
qualify under Article 6(6) of Regulation 122812003.

(3) Conclusion

110. According to Afticle 6(6) of Regulation 122812003, EMS, as the transmission system
operator allocating capacity on three interconnectors operated by KOSTT, is under an obligation
to use the revenues received for at least one of the purposes specified in that provision. By not
doing so, the Republic of Serbia, to which actions and non-actions of its state-owned
transmission system operator are imputable under Article 2(2) of the Dispute Settlement
Procedures, fails to comply with Article 6 of Regulation 122812003.

V. Gonclusion

111. ln the light of the foregoing, the Secretariat concludes that the Republic of Serbia has
failed to fulfil its obligations under the Energy Community Treaty as follows:

t' Thalthe latter is the method applied by EMS in such cases is confirmed by Section 8 of its "Rules for Allocation of available
Cross-Border Transfer Capacities on Borders of Control Area of Republic of Serbia and Balancing of Market Participants
Schedules from 0l I 0l l20ll - 3 I I l2l20ll" .
nt ECRB EV/G Benchmarking Report on Compliance with Regulation (EC) No 1228/2003 and the Congestion Management
Guidelines, at point 3.2.1.4.
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1. By not paying compensation to KOSTT for costs incurred as a result of hosting cross-border
flows of electricity on the network operated by KOSTT in cases where the electricity flow
originates or ends on EMS' system, the Republic of Serbia, to which actions and non-actions
of its state-owned transmission system operator are imputable, fails to comply with Article 3 of
Regulation 122812003.

2. By not using the revenues resulting from the allocation of interconnection on the
interconnectors with Albania, the former Yugoslav Republic of Macedonia and Montenegro for
one or more of the purposes specified in Article 6(6) of Regulation 122812003, the Republic of
Serbia, to which actions and non-actions of its state-owned transmission system operator are
imputable, fails to comply with Article 6 of Regulation 122812003.

112. ln accordance with Article 13(2) of the Rules of Procedure for Dispute Settlement, the
Republic of Serbia is requested to rectify the breaches identified in the present Reasoned
Opinion, or at least make clear and unequivocal commitments in that respect, within a time-limit
of two months, i.e. by

7 Decembe¡ 2011.

and notify the Secretariat of all steps undertaken in that respect.

113. lt is recalled that, throughout the preliminary procedure, the Secretariat is willing to
discuss swift and practicable solutions with all parties involved. Any initiative by the Ministry
aimed at settling the present dispute in line with the Energy Community acquis, including further
negotiations, will be actively supported by the Secretariat.

Vienna, 7 October 2011
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