Recommendation of the Energy Community Regulatory Board 	Comment by Author: REGAGEN comments summarised:
REGAGEN has no powers to implement this as such. 
Propose to use the process under Article 58 and provide this as advice to MC...

ECS feedback:
Our view remains that under the third package the NRAs have the powers to adopt implicit allocation of the cross-border capacities, and therefore we don‘t see the reason why the NRAs of CPs cannot use such power at least on the early and partial implementation of the CACM. 
Once CACM is implemented in the CPs, the CP can decide if NRAs or other institution should have such role.	Comment by Author: ERC comments sumarised:
The new law in Macedonia foresees the designation process. ERC advices and Gov decides.

ECS feedback:
The ECRB recomandation might need some amendments. Something along the line:
Where the national law/reg framework foresees the process and institution in charge for designation of NEMO, the respective NRA should additionally ensure that the conditions applied on the assessment of potential NEMO are in line with the conditions under this ECRB recomendations. ... 
on regulatory measures supporting early implementation of day-ahead market coupling in the Energy Community Contracting Parties

1. Introduction - relevant legislative framework 
With the Treaty establishing the Energy Community (‘the Treaty), the Energy Community was established as an international organisation with the primary objective to extend the EU internal energy market beyond the borders of the EU to its neighbouring countries.[footnoteRef:2] The signatories have committed legally and politically to support the integration of the internal market and as such to transpose the Energy Community acquis communautaire (hereafter ‘acquis’) into national law including for the purpose of day-ahead and intraday market integration.  [2:  The Treaty establishing the Energy Community can be found under https://www.energy-community.org/legal/treaty.html] 

Currently, the EU internal (energy) market is governed by the Third Energy Package, consisting of Directive 2009/72/EC and Regulation 714/2009 for electricity, currently being under  reform on EU level. This legislative package is already part of the Energy Community acquis.[footnoteRef:3] [3:  To see the current applicable, or in force, Energy Community acquis please go to https://www.energy-community.org/legal/acquis.html.] 

a. CACM Regulation
Regulation 714/2009 sets the basic principles for integrated cross-border market and triggers the development of network codes and guidelines that take the form of legally binding Regulations and govern cross-border electricity market functioning and system operations alongside. More specifically, single day-ahead and intraday market coupling are governed by the EU Regulation 2015/1222 which establishes a guideline on the capacity allocation and congestion management (hereinafter ‘CACM Regulation’).[footnoteRef:4] This guideline, in essence, provides a framework for the harmonisation of provisions concerning single day-ahead and intraday market coupling. The purpose of market coupling and the CACM Regulation is to provide a framework for the harmonisation of single day-ahead and intraday market coupling, in order to ensure an efficient capacity allocation and congestion management, increasing the competitiveness and  utilisation of cross-zonal capacity. [4:  For EU Commission Regulation (EU) 2015/1222 establishing a guideline on capacity allocation and congestion management please see https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015R1222. ] 

b. Nominated Electricity Market Operators
The CACM Regulation within the objective and context of market coupling defines the roles and responsibilities of transmission system operators (TSOs) and day-ahead market operators, in the market coupling process. In order for day-ahead market operators to be institutionally integrated into the process of market coupling, the CACM Regulation defines a framework for a designation of a so-called Nominated Electricity Market Operators (NEMOs).[footnoteRef:5] The NEMOs’ role is operation of the day-ahead and/or intraday markets under the market coupling regime as defined in the CACM Regulation. The CACM Regulation also provides detailed criteria according to which NEMOs shall be designated and operate.  [5:  Also required by the CACM Regulation.] 

c. Shipping and Shipping Agent
Each NEMO needs to act as, or be represented, by a Central Counter Party (CCP) for clearing and settlement of the exchange of energy resulting from day-ahead coupling and intraday coupling and thus shall set up the required contractual and financial arrangements. These arrangements include shipping functions which further include shipping across any of the bidding zone borders. Article 68 of the CACM Regulation concerning clearing and settlement for single day-ahead- and intraday-coupling defines the legal basis for these agreements.[footnoteRef:6]  [6:  Specifically paragraphs (1), (3) and (5). ] 

As a simplified concept, shipping means that when the NEMOs are matching buy and sell curves in their scheduling areas, usually the optimal trading result requires transfer of electricity between the scheduling areas. Since the CACM Regulation states that the NEMOs are responsible for these transfers, they need to perform hand-overs of the electricity. In a theoretical sense market participants hand over the electricity to the NEMO and NEMOs further hand over the electricity over the scheduling areas (to themselves or to another NEMO). 
As for the roles in shipping, the CACM Regulation discusses about Shipping Agents.
Usually shipping agents are NEMOs, but it is also possible for TSOs to take this activity in line with the Article 8 (l) of the CACM Regulation. Moreover, in line with the Article 68 (6.) of the CACM Regulation a shipping agent may act as a counter party between different central counter parties for the exchange of energy, if the parties concerned conclude a specific agreement to that effect.
 Practically, the shipping agent definition (and its role and responsibilities) means a NEMO. For Energy Community Contracting Parties it is also recommended to refer to a NEMO (i.e. market operator) to align with the CACM Regulation’s provisions. [footnoteRef:7] [7:  There might be special cases where cable/interconnect owner is a merchant. Then normally the owner will tender the Shipping Agent role for the interconnector, where the Shipping Agent could be also some other entity than NEMO. However, since NEMOs are already widely operating the Shipping Agent role in the Europe, they are best placed to make the most competitive bid for the Shipping Agent role in these cases and thus there have not been yet cases where the Shipping Agent would have been other entity than a NEMO.] 



2. Early implementation
a. Market coupling pilot projects
Implicit allocation of cross-zonal capacity by way of market coupling, as an alternative to explicit allocation, is already embedded in the Third Package, which is binding for Contracting Parties. On EU level most of the EU Member States already implemented market coupling mechanisms well before the CACM Regulation entered into force, under the framework of EU Regulation 714/2009 with the approval of national regulatory authorities.[footnoteRef:8] Furthermore, this mechanism was made binding by the CACM Regulation, which establishes also the governance process.  [8:  Often referred to as early implementation of the CACM Regulation.] 

While the CACM Regulation is currently not yet part of the Energy Community acquis, the objective of Contracting Parties to integrate into European internal electricity market remains unchallenged. Even more, a Memorandum of Understanding was signed in April 2016 (hereafter referred to as MoU) by Western Balkan Contracting Parties and 15 neighbouring EU Member States’ stakeholders with the purpose of promoting the regional cooperation with the focus on the implementation of market coupling and cross-border balancing via the Western Balkan 6 (WB6) governance structures.[footnoteRef:9] As part of this project, several initiatives (‘pilot projects’) for market coupling have developed and the relevant stakeholders are cooperating on making those projects go live and national regulatory authorities of both the Contracting Parties and of the neighbouring  EU Member States are actively involved in these discussions.[footnoteRef:10] Such market coupling projects are seen as the first step towards full integration of the Western Balkans into Single European Day-Ahead Market Coupling. The intention is not to solely foster a market coupling among WB6 Contracting Parties but also between Contracting Parties and EU Member States. [9:  For more details on the Western Balkans 6 initiative consult: www.energy-community.org - regional initiatives.]  [10:  Cf Roadmap and pilot projects established under the Western Balkans 6 Day Ahead Market Integration Project Steering Committee (DAMI PSC). ] 

b. Rationale – need for regulatory support measures
Discussions under the WB6 Day-ahead Market Integration Programme Steering Committee (DA MI PSC) carved out the need for regulatory measures supporting the realization of the market coupling pilot projects. In addition to applicability of the Third Energy Package in the Contracting Parties, application of some regulatory requirements stemming from the CACM Regulation will be needed to ensure adequate regulatory and institutional framework - allowing the pilot projects to go live before implementation of the CACM Regulation. This follows the related early implementation processes on EU level. In this context, it is of utmost importance that the roles and responsibilities for market coupling are defined and aligned with those in the EU Member States, i.e. in line with those stated in the CACM Regulation.
While implementation of the CACM Regulation together with other market and system operation network codes and guidelines remains the ultimate target for the Contracting Parties, the present ECRB recommendation aims at providing guidance to regulators as to support market coupling pilot projects with national regulatory rules in the meantime. Once the CACM Regulation will be adopted for the Contracting Parties, these interim solutions will be replaced by the legally binding concepts of the CACM Regulation. Having this in mind, it is of utmost importance to align the early implementation regulatory measures as much as possible with the requirements of the CACM Regulation.
The present ECRB Recommendation in its Annex 1 includes a guidance to regulators for designation of NEMOs in the Contracting Parties. This includes the allocation of the shipping role to the designated NEMO(s). The ECRB Recommendation  remains open for future amendments providing further annexes for regulatory measures supporting the realisation of the early implementation pilot projects, should related need be identified by stakeholders and/or regulators. 

3. Recommendation
a. Designation of NEMOs in the Contracting Parties 
In order to put in place a framework which facilitates early implementation of market coupling ahead of the implementation of the CACM Regulation in the Energy Community, a harmonised mechanism for designation of NEMOs in the Contracting Parties is essential, also to enable their early involvement in discussions on EU level on designing the market coupling framework, methodologies and rules, as well in institutions such as the NEMO Committee. Only where reflection of Contracting Parties’ positions is as early as possible enabled by integrating the relevant Contracting Party stakeholders in the currently ongoing shaping of the market coupling rules under the CACM Regulation a smooth implementation of the Regulation in the Energy Community can be targeted.[footnoteRef:11] [11:  On TSO level involvement of Contracting Parties’ electricity transmission system operators is largely promoted via their membership to the European Network of Electricity Transmission Operators (ENTSO-E). For regulators a newly established, in 2018, initiative of joint workshops of the Agency for the Cooperation of Energy Regulators (ACER) and ECRB aims at aligning regulatory approaches and understanding under the CACM Regulation.] 

To ensure uniform standards of operation and alignment with the CACM Regulation, the roles and responsibilities of NEMOs and TSOs should be outlined clearly in an act, which is equivalent to the license conditions for the TSOs and operators of the day-ahead market designated as NEMOs. This includes the allocation of the shipping role to the designated NEMO(s).

ECRB recommends that the national regulatory authorities of the Contracting Parties adopt the act as attached in Annex 1 in order to establish a framework for the designation of NEMOs.  This includes that the Shipping Agent role for each interconnector will be assumed by the designated NEMO(s).
To this end, a regulatory decision of the national regulatory authorities regarding the adoption of this act would:[footnoteRef:12]  [12:  It is needed to be stressed that while the expectation and recommendation is for the national regulatory authority to adopt the attached regulatory act, it is possible, subject to the relevant applicable national legislation that the adoption occurs by another entity.] 

· establish clear rules concerning the designation and revocation of a NEMO;
· establish a comprehensive list of criteria according to which a NEMO shall be designated;
· provide clarity on the roles and responsibilities of the NEMO in the market coupling process;
· provide clarity on the roles and responsibilities of the TSOs in the market coupling process;
· facilitate the establishment of clear operation of the market coupling process for day-ahead and intraday market for stakeholders;
· define the shipping agent responsibility. 
The adoption of the act as is in Annex 1 is a flexible and convenient answer to the regulatory commitments by the Contracting Parties and more specifically for the national regulatory authorities of WB6, commitments undertaken by signing of the aforementioned WB6 MoU. To assure compliance with and thus alignment with the relevant Articles of the CACM Regulation, the regulatory act, as contained in Annex 1, mirrors as far a possible the structure, content, and wording of the CACM Regulation.
It is envisaged that the mechanism as proposed in the regulatory act in Annex 1 shall stay in place until the CACM Regulation will be included into the Energy Community acquis and has been transposed into national legislation of the Contracting Parties. Consequently, the regulatory act recommended in Annex 1 should not be seen as a replacement of the CACM Regulation, especially not on a permanent basis, but rather as a stop-gap solution to allow the pilot project progression prior to the CACM Regulation being adopted into the Energy Community acquis and accordingly into the respective national legislative and regulatory acquis.
b. Powers of regulators
ECRB understands that national regulatory authorities of the Contracting Parties should be considered competent for issuing the regulatory act recommended in Annex 1 based on the following arguments
· Third Energy Package: implicit allocation of cross-zonal capacity by way of market coupling, as an alternative to explicit allocation, is already embedded in the Third Energy Package, which is binding for Contracting Parties. 
· Capacity allocation and congestion management: national regulatory authorities by virtue of the Third Energy Package and its implementation in the Contracting Parties’ national legislation are competent to set or approve the rules for allocation of electricity cross border capacities and related congestion management.[footnoteRef:13] The concept of day ahead and intraday market coupling does not introduce other than regulatory capacity allocation and congestion management rules. [13:  Article 37 paragraph 6 litera (c) of Directive 2009/72/EC.] 

· Licensing: the national regulatory authority can make use of this act to ensure that the entity licensed as the TSO and those licensed, or to be licensed, as day-ahead and/or intraday market operator are bound with the roles and responsibilities outlined in this regulatory act for the functions related to market coupling. 
It is worth to be noted that the second and third argument is likewise supported by the Second Energy Package. To this extent the competences necessary for the purpose of issuing the regulatory act recommended in Annex 1 can be also assumed for Contracting Parties that did not transpose the Third Energy Package yet.[footnoteRef:14] [14:  E.g. Bosnia and Herzegovina.] 

On the other hand, for jurisdictions where national legislation explicitly empowers an authority other than the national energy regulator for designation of (NE)MOs,[footnoteRef:15] ECRB encourages the respective authorities to make use of the approach recommended in Annex 1 when exercising its power. This should not prevent regulators of these Contracting Parties to perform obligations related to monitoring and supervising the activities of NEMOs. [15:  E.g. fYR of Macedonia.] 
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